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Cash Balance

Plans Under

Attack
by Brian H. Graff, Esq.

As many of you know, over the past
few months cash balance plans have been
discussed, often unfavorably, in newspa-
per articles throughout the country and
on television news programs as well.  The
Wall Street Journal ran what seemed to
be a series of articles critical of cash bal-
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ASPA President Testifies

on Capitol Hill

On March 23, 1999, ASPA President Carol Sears,
FSPA, CPC, testified before the House of Represen-

tatives Ways & Means Oversight Subcommittee on the issue
of pensions.   The well-attended hearing was intended to be
the first of several that Subcommittee Chairman Amo
Houghton plans on holding this Congress.

At the hearing, Carol Sears
spoke in strong support of H.R.
1102, the Comprehensive Retire-
ment Security and Pension Reform
Act, introduced by Representatives

Rob Portman (R-Ohio) and
Ben Cardin (D-Maryland).
In particular, she empha-
sized the small business re-
tirement crisis and the
benefits of loosening the top-
heavy rules and raising re-
tirement plan limits.

The Portman-Cardin leg-
islation contains several pro-
visions that will bring some
sense to the overly burden-
some top-heavy rules.  Ms.
Sears said, “In particular,
these changes will allow
small businesses, even if
they employ some family
members, to offer a basic
401(k) plan to their employ-
ees.  It’s time to give small

business an extra break, not an ex-
tra burden.”

Ms. Sears also told the story of
a trucking and shipping company
that established a defined benefit
plan shortly after ERISA passed.
About 15 years later, however, they
terminated their generous defined
benefit plan because of reductions
Congress made in the amount of an-
nual compensation that could be
taken into account for purposes of
accruing retirement benefits and re-
ductions in the amount of benefits
employees can earn.  The company
replaced the generous defined ben-
efit plan with a 401(k) plan, thus sig-
nificantly reducing the retirement
benefits for rank-and-file workers.

Of this trend, she asked, “Is this
sensible retirement policy?”

In her written testimony, sub-
mitted for the record, Ms. Sears
pointed to other beneficial aspects
of the legislation, including the re-
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peal of the current liability full
funding limit, the reduced PBGC
premiums for new small business
plans, the tax credit for small busi-
ness plan start-up costs, and the sim-
plified defined benefit plan for
small business.  These are among
the many positive reforms included
in the Portman-Cardin legislation.
(Ms. Sear’s testimony is available
on the web at www.aspa.org.)

Assistant Treasury Secretary
Donald C. Lubick also testified at

the hearing.  He expressed the con-
cern that pension simplification pro-
posals could result in smaller
benefits for moderate and lower-in-
come workers by modifying top-
heavy and nondiscrimination rules.
He also said that certain elements
of proposals to simplify top-heavy
rules “warrant serious consider-
ation.”

Also testifying at the hearing were
Leslie Kramerich, Deputy Assistant
Secretary of Labor of the PWBA;

David Strauss, Executive Director
of the PBGC; Teresa Heinz, chair-
man of the Heinz Foundation phi-
lanthropies; Robert G. Chambers on
behalf of the APPWP; Daniel P.
O’Connell on behalf of ERIC; Paula
Calimafde on behalf of the Small
Business Council of America; and
others.

The Government Affairs Com-
mittee will be working with Con-
gressmen Portman and Cardin to
help pass pension reform this Con-
gress.

EWA Travel

EWA travel is ASPA’s new official travel agency.  ASPA members
receive discounted airline fares of up to 15% on United Airlines flights
to and from ASPA meetings.  To take advantage of these special fares,
refer to ASPA’s meetings code:  United 555QD.  EWA will compare the
lowest savings with United to promotional fares for all other airlines.
They will also assist you in getting the best fares for non-ASPA-related
travel.  As an added benefit, EWA can secure rental car reservations and
provide free flight insurance.

Call (800) 368-4055 between 8:30 am and 6:00 pm, EDT, Mon-
day-Friday, or e-mail them directly at: arl@ewatravel.com.

In the article “Trends in Pen-
sions,” published in the last is-
sue of The Pension Actuary
(March/April 1999), there was
an error on page 5, first col-
umn, in the given example.
The points given for service
beyond 10 years should be
2.5, not 1.5 as printed.  We
apologize for any confusion
this error may have caused.

Correction
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FOCUS ON GAC

IRS, Treasury, DOL

and PBGC Meetings

Continued on page 10

something GAC has pushed for,
and the IRS listened.

2. We urged the IRS and Treasury
to change their approach on re-
quiring that testing decisions and
other variables (such as prior year
testing and the HCE top 20% elec-
tion) be included in 401(k) plan
documents.  We presented a letter
of comment, which addressed the
reasons for our concerns.  Some
of the key factors are the expense
of plan amendments and the fact
that requiring amendments creates
a trap for plan sponsors (that is,
the plan may be properly admin-
istered, but through inadvertence,
it is not timely amended, result-
ing in plan disqualification).  The
failure to amend could only be
corrected through the Closing
Agreement Program (CAP),
which increases the expense.

3. The IRS is working on a major
revision to the 401(k) regulations
in light of law changes since the
issuance of the final regulations
in 1991 and the amendments in
1994.  Among the changes are the
definition of a highly compen-
sated employee, the availability of
look back testing, and the change
in the HCEs who receive a return
of excess contributions in the
event of an ADP test failure.

4. The IRS is also working on the
following items of guidance:

a. The guidance on the repeal of
Code section 415(e), the com-
bined plan limit, is expected to
be released very soon.  This guid-
ance is still needed in order to pre-
pare the GUST amendments.

b. Last year, the IRS issued No-
tice 98-29 in which it requested
comments on the issuance of guid-
ance on permissible elimination
of qualified joint and survivor
annuity (QJSA) requirements

I n March, members of ASPA’s Government Affairs Com-
mittee (GAC) met in Washington, D.C., to assess the

activities of the past and to set goals for the future.  In
conjunction with these meetings, teams of GAC members
visited the offices of the Internal Revenue Service, Trea-
sury, Department of Labor, and Pension Benefit Guaranty
Corporation for face-to-face discussions with top agency
officials.  These meetings create an effective forum for
retirement plan professionals to review, with people inside
the government, how the regulations function in practice.
Following are summaries of the meetings prepared by
GAC members in attendance.

IRS and Department of the Treasury
by C. Frederick  Reish, APM and Bruce L. Ashton, APM

Representatives of the Govern-
ment Affairs Committee (GAC)
met with officials of the Employee
Plans Division of the IRS and with
the Benefits Tax Counsel of the
Treasury Department and members
of his staff to discuss current regu-
latory issues and developments.
These discussions (along with
meetings at the Department of La-
bor, Pension and Benefits Welfare
Administration and at the PBGC)
are semi-annual events held in con-
junction with the spring and fall
meetings of the GAC steering com-
mittee.   This article summarizes the
most significant items of discus-
sion.

IRS Meeting
At the IRS meeting, we met with

Carol Gold, Director of the Em-
ployee Plans Division, and members
of her staff, as well as with Marjorie
Hoffman from the office of the Chief
Counsel, EB/EO.  The following is a
summary of the discussion:

Plan Document Issues
1. The big news was the extension

of the remedial amendment period
for the “GUST” amendments
(GATT, USERRA, SBJPA and
TRA ‘97).  We were told at the
meeting that it would happen, and
the IRS has now released Rev-
enue Procedure 99-23, giving us
a 12-month extension.  This is
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View 2 of 2

View 1 of 2

There is broad agreement among knowledgeable observers that the 401(k) program
and related ones have proved to be highly successful - indeed the most successful

innovation among the many designed to foster retirement saving.  The key to this success
is the combination of tax incentives and the philosophy underlying the program of giving
the saver, as nearly as possible, the same freedom of choice which he enjoys with respect to
his personal savings, subject only to the constraint of protecting the terminal accumulation for
retirement.  That freedom of choice relates to when and how much to save, and, within some
limits, to the portfolio in which he wishes to invest his accumulated capital.

To appreciate the significance of this freedom, it is enough to point out that the one program which in the
past was the most important vehicle for retirement saving for the vast majority of Americans, Social Security,
is a system that offers the saver none of these choices; indeed, it tells the participant when to save, how much,
and when to draw down his credit in the form of a pension, and gives him no choice about how to invest his
accumulated capital that does not even exist, except in the form of a moral claim on future generations.  In

Technologically Improved Plan

Administration Will Enhance

Retirement Savings

by Franco Modigliani

In the previous article in this issue of The Pension Actuary, we are honored by a
submission by Franco Modigliani, Institute Professor Emeritus at MIT - the only Nobel

Laureate to have won a prize for work in the field of retirement saving.  His article is a
discussion of the application of a process which he holds a patent on — the process of using
bank credit cards to administer and issue employee loans in 401(k) plans.  Mr. Modigliani
does a fine job of laying out his methodology for handling these loans, along with some
explanations as to the rationale for these loans to participants. In the interest of providing
another viewpoint, I have been asked to provide some alternative commentary on this issue,
and I am pleased to do so.

Mr. Modigliani and I have a fundamental difference in our philosophy, and I know from experience that
many members of ASPA share mine (though certainly not all of them).  Succinctly stated, I am not a fan of
participant loan provisions in 401(k) plans or otherwise.  Mr. Modigliani assumes (rightfully, I believe) that
participant 401(k) loans are going to be with us for the long haul.  He also points out that such loans are bureau-

The “Magic Box” Solution

to the “Loan Problem”

by Lawrence C. Starr, CPC

Two Views on Credit Card

Participant Loans

Congress has been reviewing the ap-
propriateness of permitting participant
loans with a credit card.  Here are two
points of view on this subject.
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cratically complex, time consuming,
and expensive for employers to ad-
minister - particularly so for small
employers (though he does not de-
fine what small means).

So, Mr. Modigliani has come
up with a solution for making these
loans less bureaucratic, less time
consuming, and less expensive to
the employer.  Sounds like a per-
fect solution to these problems,
doesn’t it?  And for some plan
sponsors, it very well might be so.
I know of a large insurance com-
pany with over 40,000 employees
in its own plan and almost 20,000
loans.  Though one might question
whether this is a retirement plan or a
window at the local credit union, is
it likely that they will eliminate the
loan provision from their plan?  Not
in this lifetime!  Would they be a pos-
sible candidate for a simplifying ap-
plication of technology to this
situation?  Sounds like a sure bet!

My significant disagreement
with Mr. Modigliani is in his as-
sumption throughout his article that
loans to participants really are a
“good thing”.  He says: “one of the
most valuable and attractive options
that the 401(k) program has sanc-
tioned is that of permitting plan
sponsors to allow 401(k) and 403(b)
participants to invest a portion of
their capital in a temporary loan to
themselves”.  We all know that, tech-
nically, loans have nothing to do
with 401(k) per se. Even a profit
sharing plan with no participant
elective deferrals can provide for
loans to participants; but being a
Nobel Laureate, we should forgive
him this little technical oversimpli-
fication.  Nonetheless, I reject the
notion that loans to participants are
inherently a good thing.  I also re-
ject the notion that loans are neces-
sary to get or increase employee
participation in making elective de-

ferrals to a 401(k) plan.
I freely admit that this will

quickly come to a “moral” issue:
Should participants be kept from
getting at their retirement money
for their own good?  When tied to
the complexity of loan administra-
tion for the small employer (which
I’ll  define as fewer than 100 em-
ployees and which constitutes 97%
of all businesses in the U.S.), I have
no problem saying that loan pro-
visions should simply not be part
of the retirement plan design.  The
small employer has no desire to
open up a banking window in the
workplace for their employees.  Of
course, Mr. Modigliani’s patented
process is intended to eliminate the
complexity of loan administration,
which then theoretically reduces
our discussion to just the issue of
“Should there be loans at all?”

Mr. Modigliani clearly says

addition, the credit accumulating in
Social Security, in contrast to that
accumulated through personal
saving, is totally illiquid; it cannot be
used by the participant until
retirement, no matter how urgent and
pressing his need might be.

One of the most valuable and
attractive options that the 401(k)
program has sanctioned is that of
permitting plan sponsors to allow
401(k) and 403(b) participants to
invest a portion of their capital in a
temporary loan to themselves.  This
facility has the effect of increasing the
liquidity of the capital accumulated in
the account, making the accumulation
much more affordable and attractive,
especially for young people and
people of more limited income, who
tend to have little by way of reserves
and therefore cannot afford to stash
money away in a form where it
becomes inaccessible for decades, no
matter how great the need.  In
addition, the 401(k)/403(b) self-loans

provide a source of credit that is
not only available but also
generally cheaper than available
alternatives, especially for younger
and poorer people.

To appreciate this proposition,
consider the sources available to
satisfy temporary cash needs in
excess of current income.  The most
straightforward, when available, is
to draw on accumulated assets
outside the 401(k).  Provided this
reserve contains enough liquid
assets, it can be verified that it is
the cheapest source, for the cost of
using this source of cash (call it a
"self-loan") is equal to the income
you lose because of the money you
draw out, multiplied by (1 -
marginal tax rate).  The ratio of the
income you lose per year to the
amount drawn, measures the
interest rate you implicitly pay - call
it the "self-lending rate".  But, if
you have enough liquid assets,
there should not be much of a

reason to borrow, anyway.  The
only other source that may
compete with this is borrowing
from an equity loan because the
interest you pay is tax deductible.
So, the comparative advantage
depends on the difference, if any,
between the equity and the self-
lending rates.  Borrowing from a
security margin account may be a
good source of temporary cash,
provided you have such an
account and enough income from
financial assets to offset the
interest.

The cost of any other typical
loan, from merchants and suppliers
by credit card, is likely to be higher
and mostly much higher because
the rates are generally higher and
they are not tax deductible.  Now
consider the cost of borrowing
from one's retirement account
balance.  The contractual interest
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The Qualified

Sign-On Bonus
by Amy Cavanaugh

The Small Business Job Protection Act of 1996 (SBJPA
’96) made several changes to pension law in an attempt

to simplify the annual administration and data collection.
Included in the list of changes was a modification to the
definition of highly compensated employees (HCEs). In
addition to making the testing process easier, this change
brought about an interesting planning opportunity.

The definition of HCE was
amended effective for plan years be-
ginning in 1997 to include only the
following classifications of employ-
ees:
• Employees who own 5% or more

of the employer in the current or
prior plan year; and

• Employees who in the prior plan
year made more than $80,000.

The $80,000 amount will be in-
dexed at the same time and in the
same manner as the defined benefit
dollar limit under Code Section
415(b) (in multiples of $5,000) and
is rounded to the next lower multiple
of $5,000. In applying the $80,000
threshold, the employer is permitted
to limit its HCEs to the top-paid
group. The top-paid group is defined
to mean the highest paid 20 percent
of the employer’s non-excludable
employees.

This means, under the new law,
unless an employee acquires a 5% or
greater ownership interest in his first
plan year of employment, he cannot

be considered to be an HCE in his
first year of employment.  The intent
of this change in the law was to en-
able the employer to determine who
is a HCE prior to the beginning of
the plan year.  It was thought that this
would make it easier for employers
to design plans that were nondis-
criminatory and eliminate the year–
end shuffle to adjust coverage and/
or nondiscrimination testing results
by either expanding the group of ben-
efiting NHCEs or limiting the num-
ber of benefiting HCEs.  To a large
extent, this modification has helped
with plan design and compliance
testing.

Curiously, the change in the defi-
nition has also offered up some in-
teresting planning opportunities,
especially in the case of employers
who hire highly-paid individuals,
which is common in professional in-
dustries as well as many hi-tech
fields. These design opportunities are
borne of the fact that during an
individual’s first plan year of em-

ployment, the employee is not yet
deemed to be an HCE (unless of
course, he is hired and immediately
acquires a more than a 5% owner-
ship interest in the company).  Be-
cause IRC 401(a)(4) only tests for
patterns of discrimination in favor of
the HCEs, these highly-paid indi-
viduals can be given a bonus in the
form of a large contribution to the
employer’s defined contribution plan
without violating the rules of IRC
401(a)(4). Interestingly, in addition
to providing a valuable benefit to the
new hire, this contribution can also
help the employer’s plan pass cover-
age and/or nondiscrimination testing
since the contributions will be im-
proving the applicable rates for the
NHCE workforce, whether it be in
the ADP or ACP test (presuming the
contribution is given the character-
istics of a targeted QNEC), the aver-
age benefits test, or the general test
for nondiscrimination.

A qualified sign-on bonus is an
effective mechanism for attracting
and retaining new employees.  With
unemployment lower than ever and
highly specialized workers continu-
ing to demand high salaries, total
compensation packages are becom-
ing more important than ever.  En-
hancing a compensation package
with a sign on-bonus that escapes
current taxation because it is contrib-
uted into a qualified plan could be
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an added benefit that seals the deal
when an employer is attracting
people who are in high demand.

For example, XYZ, Inc. spon-
sors a 401(k) profit sharing plan,
which offers salary deferrals as
well as employer matching and dis-
cretionary profit sharing contribu-
tions.  The salary deferrals are
tested using the ADP test, and the

Based on the above example,
the plan fails the ADP test because
the maximum ADP for the HCEs
is 7.58% (NHCE average plus
2.00%) which is less than 8.12%.

The ADP test failure can gen-
erally be cured by one of three
ways:

1. Returning excess deferrals to
affected HCEs;

In addit ion, i f  a plan is
drafted properly,  a targeted
QNEC can be made on behalf of
only certain NHCEs. There are
no rules that prevent treating one
NHCE differently than another;
because of this, a targeted QNEC
can be made to designated
NHCEs.  In general, the specific
employees will not need to be spe-

Continued on page 22

match is tested using the ACP test.
To the extent that the discretionary
profit sharing contribution does
not meet the criteria to be consid-
ered a safe harbor plan, the plan
will need to test the profit sharing
contributions using the general test
either on a contributions or benefits
basis.  A qualified sign-on bonus
allocated to a new employee can
be used to enhance those test
results.  By declaring a targeted
qualified non-elective contribu-
tion (QNEC) to the highest paid
NHCE (one who will presumably
be an HCE in his second year of
employment), the test results can
improve dramatically.  See the
above table for several examples.

2. Recharacterizing excess defer-
rals as after-tax voluntary con-
tributions; or

3. Making additional contribu-
tions on behalf of the NHCE
testing universe in the form of
QNECs or QMACs.

Qualified nonelective contri-
butions (QNECs) are an attractive
design tool because of their ver-
satility.  They can be used for a
number of corrective purposes,
including preventing refunds of
elective deferrals to HCEs be-
cause of ADP failures and to pro-
vide top-heavy minimums for
non-key employees in a top-
heavy plan.

cifically named, rather the plan
can state that a QNEC contribu-
tion will be made to a definitely
determinable class of NHCEs in
an amount sufficient to pass ap-
plicable 401(k) testing.  A com-
mon alternative is to make the
contribution to the lowest paid
NHCE (or the lowest paid NHCE
still employed by the employer,
if the employer has a philosophi-
cal problem in giving plan dol-
lars to an individual who is no
longer employed).  While this is
a cost-effective way to pass the
test, it is often hard to explain to
the plan sponsor the rationale for
giving low paid (or perhaps ter-

Employee

HCE A

HCE B

HCE Totals

NHCE A*

NHCE B

NHCE C

NHCE D

NHCE E

Totals

* New employee to receive sign-on bonus.

Compensation

$160,000

$100,000

$260,000

$160,000

$  40,000

$  20,000

$  15,000

$  10,000

$245,000

Salary Deferral

$10,000

$10,000

$20,000

$10,000

$  2,000

$         0

$  1,000

$  1,000

$14,000

Match

$  5,000

$  5,000

$10,000

$  5,000

$  1,000

$         0

$     500

$     500

$ 7,000

 ADP

 6.25%

10.00%

 8.12%

 6.25%

 5.00%

 0.00%

  6.66%

10.00%

 5.58%

ACP

3.12%

5.00%

4.06%

3.12%

2.50%

0.00%

3.33%

5.00%

2.79%
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ance plan conversions.  It was ru-
mored, although this has not been sub-
stantiated, that the articles were
precipitated by some internal manage-
ment discussions at Dow Jones, Inc.,
the parent of the Journal, about con-
verting their own plan to a cash bal-
ance plan.

The majority of these articles have
focused on the issue of inadequate
disclosure in the context of cash bal-
ance plan conversions.  Section 204(h)
of ERISA is presently the governing
law in this area.  Under this rule, if an
employer sponsoring a defined ben-
efit plan (or money purchase plan)
chooses to significantly reduce the rate
of future benefit accruals, the em-
ployer must provide participants with
notice of the reduction in benefits no
later than 15 days before such reduc-
tion takes effect.  Such notice must also
be given after the employer formally
adopts the plan amendment reducing
future benefit accruals, often compli-
cating matters for the plan sponsor and
administrator.  Final Treasury regula-
tions, issued last December, provide
that the notice may include a “plain-
English” summary of the plan amend-
ment reducing future benefit accruals.
However, the regulations explicitly
provide that the notice need not ex-
plain how the individual benefit of
each participant will be affected by
such plan amendment.  The articles
generally state that the current disclo-
sure scheme fails to provide partici-
pants with the information necessary
to fully understand how their own in-
dividual benefits will be impacted by
the plan amendment.

In addition to questions about ad-
equate disclosure, some of these ar-
ticles have also suggested that cash
balance plans may violate the Age
Discrimination in Employment Act

(ADEA).  In general, ADEA prohib-
its employers from discriminating
against older workers with respect
to employment issues, which include
compensation and benefits.  The ar-
ticles point out that sometimes when
employers, typically larger employ-
ers, convert from a traditional final-
average pay defined benefit plan to
a cash balance plan, older workers
with significant years of service may
not accrue any additional benefits
under the new plan for several years.
Although previously accrued ben-
efits for these employees cannot be
reduced because of the anti-cut-
back rules, the articles nonetheless
typically describe these situations
as a “reduction in benefits” since
the affected employees are earn-
ing lower benefits than they would
have under the old plan.  The
ADEA question arises in these situ-
ations because older workers end
up with marginal increases in ben-
efits which are lower than their
younger counterparts.  A number
of class-action lawsuits have been
filed throughout the country argu-
ing that these situations violate
ADEA.  The articles typically fail
to mention that employers could
simply terminate the plan if they
so choose.

Needless to say, these articles
have made an impact in Washing-
ton.  When the articles first starting
coming out, ASPA, along with sev-
eral other members of the Retirement
Savings Network, conducted a con-
gressional staff briefing on cash bal-
ance plans.  Carol Sears, FSPA,
CPC, and ASPA’s president, ex-
plained to congressional staff why
cash balance plans can be attrac-
tive to both employers and em-
ployees (see Carol’s article in the

March-April issue of The Pension
Actuary).  However, trial attorneys rep-
resenting participants in a number of
the cash balance plan conversion
lawsuits also held a congressional
staff briefing.  At their briefing, they
played recorded excerpts of presen-
tations on cash balance plans made
at actuarial conferences (fortunately
not ASPA’s), where consultants were
heard suggesting that cash balance
plans were an excellent tool for mask-
ing reductions in benefits.  For ex-
ample, one consultant was quoted as
saying, “It is easy to install a cash bal-
ance plan in place of a traditional
defined benefit plan and cover up
cutbacks in future benefit accruals.”
Not surprisingly, a number of con-
gressional staff reacted negatively to
these quotes.

The attention given cash balance
plan conversions has led Senator
Daniel Moynihan (D-NY) and Rep-
resentative Jerry Weller (R-IL) to in-
troduce legislation greatly expanding
the 204(h) notice requirements.  They
argue that the expanded notice re-
quirements are necessary to give par-
ticipants the information they need to
reasonably assess how their benefits
are being affected.  Under the pro-
posal, participants would have to be
given an individual statement of ben-
efit change no less than 15 days prior
to the effective date of a plan amend-
ment, significantly reducing the rate
of future benefit accruals.  The indi-
vidual statement of benefit change
would have to detail how an individual
participant’s benefits under the plan
would compare both before and after
the amendment as of the effective date
of the amendment, three years hence,
five years hence, 10 years hence, and
at normal retirement age.  The state-
ment would be prepared using pro-
scribed actuarial assumptions,
including increasing compensation
based on the consumer price index.

The proposal applies to all amend-
ments reducing future benefit accru-

C O N T I N U E D  F R O M  P A G E  1

Washington Update
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als, not just cash balance plan con-
versions.  However, in recognition of
the special administrative pressures
facing defined benefit plans main-
tained by smaller businesses, and that
cash balance conversions are chiefly
a phenomenon of larger corporations,
the proposal does not apply to plans
with less than 1,000 participants.
Further, in response to an ASPA GAC
suggestion, any 204(h) notice, re-
gardless of the size of the plan, could
be made before the plan sponsor for-
mally adopts the plan amendment re-
ducing future benefit accruals.

ASPA’s Government Affairs
Committee believes that requiring
individual benefit comparison state-
ments for every participant will be
extremely difficult and expensive for
plan sponsors and may lead many
employers to instead terminate their

plans.  ASPA supports an alternative
proposal requiring the plan sponsor
to distribute detailed illustrative ex-
amples showing how different
classes of employees at different ages
and with different levels of service
will be affected by the plan amend-
ment.  At a significantly reduced
burden to the plan sponsor, this
would provide participants with
meaningful information clearly
identifying which class of employ-
ees would likely be negatively af-
fected.  Under this alternative
proposal, after receiving the illustra-
tive examples, individual partici-
pants could request an individual
benefit comparison statement if so
desired.  Also under this proposal,
actuarial assumptions used in prepa-
ration of the examples and indi-
vidual statements would be subject

May 1, 1999

At this time, the Joint Board
is still receiving inquiries from a
number of actuaries who have not
yet received their notices of re-en-
rollment.  They have asked how
they are to sign the Schedule B
(and other government forms re-
quiring an enrolled actuary’s sig-
nature) that will be dated May 1,
1999 or later.

The Board today restated its
position that an enrolled actuary
currently having a “96-” prefix to
his/her enrollment number is not
permitted to use the “99-” prefix
until such time as the notice of re-
enrollment has actually been re-
ceived.  The use of the “96-”
prefix is currently permitted up to
April 30, 1999.  By this announce-
ment, an enrolled actuary may use
the “96-” prefix after April 30,
1999, for an additional three-

month period, provided he/she has
satisfied the requirements for re-en-
rollment including (1) having earned
the required continuing professional
education credits, (2) having filed the
application for re-enrollment, and (3)
having paid the re-enrollment fee.

Service centers of the Internal
Revenue Service have agreed to ac-
cept any of the forms mentioned in
the first paragraph that are signed by
an enrolled actuary using the “96-”
prefix, provided the signature date
is not later than July 31, 1999.

The Board also announced re-
vised rules relative to the waiver of
Segment A of its basic (EA-1) ex-
amination to be given in 2000 and
its sequel, the EA-1 examination to
be given in 2001 and thereafter.

The Board stated that beginning
in 2000, it would grant waiver of this
examination to any person who has
received credit from the Society of

Announcements from the Joint Board

for the Enrollment of Actuaries

to actuarial discretion, subject to stan-
dards issued by the Actuarial Standards
Board.  ASPA is currently discussing
this alternative with key members of
Congress.

If any package of pension reform
legislation is enacted this year (or per-
haps next year), right now it appears
likely that some form of enhanced
204(h) notice requirements would also
be enacted.  The final form and appli-
cation for such enhanced notice re-
quirement remains to be seen.  ASPA,
as always, will continue to advocate
for a more sensible approach.  We will
keep you posted.

Brian H. Graff, Esq., is executive di-
rector of ASPA.  Before joining ASPA,
Mr. Graff was legislation counsel to
the U.S. Congress Joint Committee on
Taxation.

Actuaries for examinations 2 and
3 of the Society’s new examina-
tion program, which will be initi-
ated in 2000.

The Board also clarified its po-
sition regarding the waiver of this
examination on account of com-
pleted academic work.  The Board
stated that a waiver would be granted
to any person who had (1) re-
ceived a bachelor’s degree from
an accredited institution, and (2)
completed the Board’s required
courses through a combination of
undergraduate and graduate edu-
cation, provided that the graduate
credits were obtained as part of a
degree program even if the appli-
cant for waiver did not actually re-
ceive a degree.

Paulette Tino, Chairman
Joint Board for the
Enrollment of Actuaries
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C O N T I N U E D  F R O M  P A G E  3

IRS Meeting

It appears that the IRS
will grant the additional
12-month extension of
the remedial amend-
ment period for users of
prototype and volume
submitter plans.

from non-pension plans (i.e.,
plans that are not required by
Code section 401(a)(11) to pay
benefits in the form of QJSAs,
such as 401(k) plans and profit
sharing plans). Under current
rules, the form of payment is a
protected benefit that cannot be
eliminated because of Code sec-
tion 411(d)(6).  The IRS is work-
ing on the issuance of regula-
tions which would permit
plans, such as 401(k) plans, to
eliminate QJSAs.  While we
do not expect the guidance to
be out in the next few months,
it should be out this year.  In
our meeting, we asked the IRS
to consider requiring nothing
more than a lump sum form
of payment on the basis that
once spousal consent is elimi-
nated, then the plan should
not be required to offer other
payment options because the
participant can roll over the dis-
tribution to an IRA and shape his
or her own distributions.  We
also suggested that some form
of notice be required if a plan is
going to eliminate optional
forms of benefit in case people
have done personal planning
around the benefit options pre-
viously provided for in the plan.

IRS Restructuring
1. The IRS restructuring project is

almost complete.  We should not
see a significant change in how we
work with the Tax Exempt Sec-
tion, which will absorb the current
Employee Plans Division, with a
couple of notable exceptions.
First, the IRS expects that all of the
voluntary compliance programs
(including SVP and VCR, which

are currently handled in Wash-
ington, as well as the CAP pro-
grams and APRSC) will be
handled in a “rulings and agree-
ments branch,” possibly on a lo-
cal office basis. This would not
include Audit CAP, which is ex-
pected to stay in the division that
conducts plan examinations.
Nevertheless, consolidating all

of the voluntary correction pro-
grams in the field offices should
be a welcome change, since it
would permit practitioners to
handle complex qualification is-
sues on a “face-to-face” basis.
We did express concern about
the possible loss of uniformity
among the offices, but were told
that the IRS would make every
effort to ensure coordination on
policy issues.  It also appears that
audits will be conducted much
as they are now, though it may
be that the local agent will end
up reporting to a manager who
is at a remote site.  Finally, there
will be increased emphasis on
public outreach and education.
What form this will take is not
clear, though the IRS will appar-
ently continue to sponsor the
Mid-States, Northeast Key Dis-

trict, and Los Angeles Benefits
Conferences along with ASPA.

2. We discussed a number of is-
sues regarding prototype plans.
The IRS will be combining the
national and regional prototype
programs to create one category
of prototype.  They anticipate
that they will keep the most flex-
ible parts of each program, such
as pairing of plans (which is cur-
rently available only for national
prototypes).  They have drafted
a Revenue Procedure on this
that they soon expect to issue.
One change we should see is
an expansion of permissible
sponsors of “national” proto-
types.  Put another way, all pro-
totype documents will be na-
tional, and there will not be a
special category reserved just
for financial institutions.

It also appears that the IRS
will grant the additional 12-
month extension of the remedial
amendment period for users of
prototype and volume submitter
plans.  This would permit plan

sponsors who adopt a prototype
or volume submitter plan to do so
during the 12-month period after
the IRS issues the approval letter
on the prototype or volume sub-
mitter document, even if that is
after the normal remedial amend-
ment period for the plan.  In the
discussion, we urged the IRS to
adopt a good faith standard in ap-
plying the 12-month extension to
prototype and volume submitter
plans.  Our concern is based on
the fact that it is possible to make
non-material changes to prototype
and volume submitter plans with-
out losing prototype or volume
submitter status.  Since there are
no formal standards on how ex-
tensive the changes may be before
the plan will be treated as an indi-
vidually-designed plan, what
happens if a plan sponsor adopts
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a prototype or volume submitter
plan during the 12 month ex-
tended remedial amendment pe-
riod, and then makes changes
which, the IRS believes, changes
the plan to an individually de-
signed plan?  If the amendment is
adopted after the normal remedial
amendment period for the plan,
the plan would be treated as a non-
amender and be required to go
through the Closing Agreement
Program to preserve its qualified
status on a retroactive basis.  We
urged the IRS to adopt a good
faith standard in this situation.  We
also suggested, as we have before,
that the IRS permit cross-testing
to be included in prototype plans,
as well as in volume submitter
documents.

EPCRS
1. We were again promised that the

correction examples, which the
IRS has been working on, will be
issued “very soon.”  However, we
were also told that the number of
examples will be limited and may
only include correction examples
for 401(a)(17) issues; failure of the
ADP and ACP tests; methods of
determining and allocating earn-
ings in connection with a failure
to make timely contributions; the
exclusion of eligible employees
from profit sharing and 401(k)
plans; and 415 issues.  We pointed
out that a very common problem
was the admission of ineligible
employees to plan participation,
especially in 401(k) plans, and
that guidance on correction of this
defect would be most helpful.  It
is unlikely that this issue will be
addressed in the first group of cor-
rection examples.  We anticipate
that GAC will offer comments on
the correction examples when they
come out.  The IRS representatives
were careful to point out that the
examples reflect areas where there

is consensus within the IRS on the
form of correction.  They stressed
that if we do not see a particular
type of correction discussed in the
examples, we should not read any-
thing into that omission.  In other
words, the fact that a form of cor-
rection is not included does not
mean that the IRS would reject the
form of correction.

2. Under Revenue Procedure 98-22,
it is possible to amend a plan to
conform to its operation as long
as the amendment does not vio-
late Code sections 401(a)(4),
410(b), and 411(d)(6). This is re-
ferred to as “reformation CAP.”  In
Rev. Proc. 98-22, the IRS said it
would issue additional guidance
on when reformation CAP would
be appropriate.  The IRS represen-
tatives indicated that we should
not expect such guidance in the
near future.  We again urged the
IRS to grant a limited form of cor-
rection by plan amendment un-
der APRSC, such as where the plan
made hardship distributions or
loans, but there was no plan pro-
vision, or where the sponsor failed
to check a box on a prototype
adoption agreement.

3. Over the past several years, GAC
has urged the Department of La-
bor to establish a voluntary fidu-
ciary breach correction program,
which we labeled “VFC.”  The
DOL announced earlier this year
that it is working on such a pro-
gram.  Because it will address cor-
rection of prohibited transactions,
over which both IRS and DOL
have jurisdiction, the agencies
have established a joint task force
to address issues of correction in
connection with the VFC pro-
gram.

4. Earlier this year, the IRS issued a
“best practices memo” regarding
the coordination between Walk-
in and Audit CAP and the deter-

mination letter program.  Several
of the items addressed in the
memo were unclear, so we asked
for and obtained clarification from
the IRS in the meeting.  They in-
dicated that the portion of the
memo dealing with qualification
failures discovered after an appli-
cation for a favorable determina-
tion letter has been filed is not lim-
ited to plan document failures, but
would include operational and de-
mographic failures as well.  (Re-
member, however, that opera-
tional failures can only be cor-
rected under Walk-in CAP if there
is also a plan document or demo-
graphic failure; otherwise, they
can be corrected under APRSC if
correction is made within the two
plan years after the failure occurs
or is insignificant or under VCR.)
The IRS officials stressed the im-
portance of notifying the IRS in
writing when such a defect is dis-
covered after a determination let-
ter application has been submit-
ted to ensure treatment under the
Walk-in CAP program, even if the
plan sponsor does not yet know
the Specialist to whom the case
has been assigned.  They also
noted that the instruction in the
memo that EP Specialists should
routinely waive excise taxes in
connection with use of the volun-
tary correction programs is lim-
ited to Walk-in CAP.  Finally, the
memo discusses a new type of
qualification failure, a “minor fail-
ure.”  If a plan document failure
is minor and is discovered by the
EP Specialist, the case will be
handled under the Audit CAP pro-
cedure, but the maximum sanc-
tion will be limited to the pre-
sumptive amount of the compli-
ance fee under the Walk-in CAP
program.

5. The IRS has no information on
how many people are self-correct-
ing under APRSC.  Based on an-
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ecdotal evidence, they believe it is
substantial.  This is based on the fact
that VCR applications have declined
from 150 per month prior to the is-
suance of APRSC in March 1998 to
approximately 60 per month cur-
rently.  In addition, the IRS officials
indicated that field agents are apply-
ing APRSC in larger numbers in plan
examinations.

6. The IRS expects to issue a revamped
Revenue Procedure to replace 98-
22 later this year, possibly by the fall.
They indicated that it will be a major
re-write, possibly as a result of the
IRS restructuring discussed above.
GAC is submitting comments on a
possible “Group CAP” program
which will permit correction of plan
document failures for a large num-
ber of similarly-situated clients of a
single service provider.  Such a pro-
gram could be especially important
in years 2000 and 2001 because
ASPA members will be amending
and restating all the plans they rep-
resent.  In the event of a widespread
failure to amend plans, whether due
to a systematic failure or otherwise,
a Group CAP program would pro-
vide a vehicle for walking them in.

403(b) Arrangements
1. We indicated to the IRS that we were

generally pleased with Revenue
Procedure 99-13, extending the re-
medial programs to 403(b) arrange-
ments (or tax-sheltered annuities —
TSAs).  The IRS officials stated that
it was unlikely that any correction
examples for TSAs will be issued
in the near future.  However, they
indicated that a number of large
TSA vendors are beginning to in-
quire about the meaning of “prac-
tices and procedures” (which are re-
quired to be eligible for self-correc-
tion under APRSC).  As a result, the
IRS may issue a “best practices
memo” to instruct the field on how
to apply APRSC on audit of TSAs.

2. On other guidance areas, the IRS

officials said that they were close
to finalizing the 403(b) examina-
tion guidelines, possibly as soon
as May 1999.  In the meantime,
the GAC Tax Exempt and Gov-
ernmental Plans Committee is
working on comment letters re-
garding the definition of the em-
ployer and discrimination testing.
Finally, with respect to the restruc-
turing, the IRS said that they antici-
pated that there will be four regional
coordinators who will have as one
of their principal functions engag-
ing in educational outreach.  Also
as part of the restructuring, they will
gain jurisdiction over 457 plans,
and expect to begin a substantial
program of education and outreach
on these types of plans before they
start a major enforcement project.

Other Guidance Issues
1. We urged the IRS to move ahead

with guidance on rollovers to
make it less burdensome
on a plan that receives di-
rect or regular rollovers.
The IRS’ proposed regu-
lations seem to require the
recipient plan to have
some evidence of qualifi-
cation, such as a favorable
determination letter or a let-
ter from the distributing
plan.  We suggested that this
requirement imposes an
unreasonable burden on
the recipient plan.  We noted that
the current rules are a trap for the
unwary and impose a barrier to
rollovers because of the require-
ments they impose on the recipient
plan.  The IRS officials said it was
unlikely that the IRS would try to
“trace” funds from a plan which is
disqualified to see if they were
rolled over to another plan.

2. The IRS officials said they were
addressing certain aspects of the
“worker classification” issue,
principally those related to leased

employees.  (These issues relate to
whether workers are properly
classed as independent contractors
who do not need to be covered by a
plan or should be classified as em-
ployees who are entitled to benefits.)
The leased employee issues arise in
several ways.  One concern is
whether the worker is truly an em-
ployee of the leasing organization
as opposed to the recipient organi-
zation.  They stated that they cur-
rently have a number of cases in-
volving leasing organizations and
whether those organizations can
sponsor plans that cover the leased
employees.  Their preference is to
have testing for coverage done at the
recipient company level.  On all of
the worker classification issues, we
urged the IRS to engage in more
educational outreach to achieve vol-
untary compliance rather than em-
barking on enforcement through
plan examinations.

Treasury Meeting
At the Treasury meeting, we met

with Mark Iwry, Benefits Tax Coun-
sel, and members of his staff.  The
following is a summary of the dis-
cussion:

1. The principal focus of the meet-
ing was on whether 401(k) testing
decisions should be included in the
plan document.  The Treasury po-
sition is that normally, when a tax-
payer has to make an election on
something, they have to file a form
with the IRS.  Thus, by “merely”

The principal focus
of our Treasury meet-
ing was on whether
401(k) testing deci-
sions should be in-
cluded in the plan
document.
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requiring that testing decisions
be included in the plan docu-
ment, they felt that they were
providing a break to taxpayers
and that, from their perspective,
this was a fallback position.  We
urged them to view the issue the
other way around, and indicated
that inclusion of a checkbox on
the Form 5500 would be prefer-
able, so long as failure to check
the correct box did not itself be-
come a basis for plan disqualifi-
cation.  We also pointed out that
most plan sponsors will chose test-
ing methodologies and make
other elective choices and stay
with them unless they have a large
change in demographics.  GAC
submitted written comments on
this issue.  We anticipate that this
will be an on-going dialogue over
the next months.

2. We also discussed the IRS no-
tice on safe harbor plans, Notice
98-52.  We indicated that our
members generally liked the
guidance but that the notice re-
quirement was overly burden-
some and not required by the
legislation.  GAC also submitted
written comments on Notice 98-
52.  We urged that the notice
requirement be simplified and
said that notice should not be
required at all where the em-
ployer is using the employer
contribution, rather than the
match, to satisfy the safe harbor,
since that alternative will have
little impact, if any, on an
employee’s deferral election.

3. Finally, we discussed the GAC
request that the IRS issue a rev-
enue ruling dealing with “resto-
ration” payments.  These pay-
ments are made when there has
been a fiduciary breach, and the
fiduciary wishes to restore lost
benefits to the plan participants.
The Treasury officials indicated
that they had been looking at the

issues involved and had a num-
ber of concerns, including how
to determine whether there has
actually been a fiduciary breach
so that the payment to the plan is
truly being made to restore lost
benefits resulting from such a
breach.  We urged that they con-
sider adopting safe harbors (e.g.,
a breach will be presumed if the
participants have filed a lawsuit,
if there has been a written claim
of a fiduciary breach by or on
behalf of the participants, or if the
DOL has demanded correction
of a fiduciary breach).  We also
suggested that outside of the safe
harbors, the IRS leave it to the
plan sponsor to determine
whether the loss falls within the
parameters of the ruling.

Conclusion
Over the last few years, the re-

lationships with the IRS and Trea-
sury Department have improved
substantially.  This is due in part
to the efforts of the Government
Affairs Committee and, more re-

cently, to the work of ASPA’s ex-
ecutive director, Brian Graff, Esq.
We are pleased that these agencies
(as well as the DOL and PBGC)
are prepared to provide ASPA with
an opportunity to explain the
practical issues involved in the op-
eration and administration of
plans and to air our views on com-
pliance issues.  Based on some of
the guidance the IRS has released
and on the tenor of our semi-an-
nual meetings, we believe that
they are listening to our concerns
and are trying to address highly
technical problems with practical
understanding.

C. Frederick Reish, Esq., APM, is
a founder of and partner with the
Los Angeles law firm Reish &
Luftman.  He is a former cochair
of ASPA’s Government Affairs
Committee.  Bruce L. Ashton, APM,
a partner with Reish & Luftman, is
cochair of the Government Affairs
Committee, and serves on ASPA’s
Board of Directors.

Department of Labor
by R. Bradford Huss, APM

Representatives of ASPA’s
Government Affairs Committee
met with senior personnel from the
Pension and Welfare Benefits Ad-
ministration of the Department of
Labor on March 16, 1999.  Brian
Graff, Executive Director of ASPA,
thanked the DOL for its discussions
with ASPA concerning the DOL’s
small plan asset reporting project
and for Secretary Herman’s letter
indicating that the DOL would not
proceed with its proposal for re-
quiring institutional trustees for
small plans.  ASPA expressed its
concern that any potential require-
ments for the certification or other
verification of plan assets be prac-
tical in terms of costs and actual

marketplace practices so as not to
be burdensome on plan adminis-
tration.  ASPA specifically recom-
mended that a certification from
one regulated financial institution
should be sufficient where that in-
stitution holds in a plan account
shares of other regulated institu-
tions, such as mutual funds.  ASPA
offered to consult with the DOL on
the framework of the proposal be-
fore publication.

The DOL told the GAC repre-
sentatives it had presented a brief-
ing to Congress on a new proposal
to limit the availability under
ERISA of limited scope audits.
DOL’s prior proposal was to elimi-
nate limited scope audits alto-
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ASPA pointed out that the exten-
sion of the remedial amendment
period by the IRS will facilitate the
DOL’s ability to accommodate simi-
lar deadlines and that any new and
more restrictive claims procedures
felt necessary for health plans should
not be extended to retirement plans.

The issue of the possible con-
flict of negative 401(k) elections
with state wage laws was dis-
cussed.  ASPA requested that the
DOL provide guidance as to
whether ERISA preempts the ap-
plication of these laws to negative
elections.

The DOL is wrapping up the en-
forcement component of its 401(k)
fee project, with several investiga-
tions still to be completed, and op-
tions as to additional regulatory
requirements still being considered.

DOL plans to issue a notice for
comment very soon, that concerns
scannable Forms 5500.  A Y2K
alert has been put on the face of

gether.  The new proposal is to al-
low limited scope audits only for
plans that have 95% or more of their
investments in assets with readily
ascertainable fair market value, such
as publicly-traded securities.  ASPA
suggested that the DOL establish a
definition for qualifying assets that
would include insurance company and
other appropriate products.  A key new
component of the proposal is to in-
clude a “SAS 70” style report require-
ment for those regulated financial
institutions that are eligible to certify
plan assets under the current rules.
The report would include an audit of
the institution’s internal controls.
ASPA expressed particular concern
with the portion of the proposal that
would require unaffiliated entities pro-
viding necessary recordkeeping, such
as third party administrators, to also
provide a “SAS 70” style report.  ASPA
also emphasized that an adequate tran-
sition period for any new requirement
would be necessary.  Other aspects of
the DOL’s legislative proposal are the
same as last year, including penalties
for failing to report plan asset irregu-
larities.

ASPA’s long-standing proposal
that the DOL establish a program for
voluntary fiduciary corrections was
discussed.  The DOL indicated that it
was aiming to shortly issue a VFC pi-
lot project that would probably run for
one year, and it has been coordinating
with the IRS on prohibited transaction
aspects of the VFC program.  ASPA
offered to supplement its previous de-
tailed recommendations for the struc-
ture of the VFC program.

The Department has completed
hearings on the recent proposed
changes in claims processing and
SPD procedures.  ASPA recom-
mended that the deadline for any
new DOL requirements in these ar-
eas be coordinated with SPD changes
for the GUSTO required plan amend-
ments so as to avoid multiple SPD
changes in a short period of time.

the 1998 Form 5500.  The DOL in-
dicated that it believes its Y2K
awareness program has been suc-
cessful and that most plan fiducia-
ries are working on achieving
systems compliance.

R. Bradford Huss, APM, is a partner
in the San Francisco, California law
firm of Trucker Huss which special-
izes in ERISA and employee benefits.
Mr. Huss concentrates his practice
on qualified pension and profit shar-
ing plans, ERISA litigation, and IRS
and DOL audits of employee benefit
plans.  He serves on ASPA’s Board
of Directors, is a past president of the
San Francisco Chapter of the West-
ern Pension & Benefits Conference,
and is a member of the American Bar
Association, the Bar Association of
San Francisco, and the International
Foundation of Employee Benefit
Plans.

Pension Benefit Guaranty Corporation
by Kurt F. Piper, MSPA

Representatives of ASPA’s
Government Affairs Committee
met on March 15, 1999 with rep-
resentatives of the Pension Benefit
Guaranty Corporation.  This was
our semi-annual conference to dis-
cuss a range of issues of impor-
tance to ASPA members.  Items
discussed included:

• The first item of discussion was
the recent legislative proposals
to ease some of the burdens of
compliance with the top-heavy
rules.  The PBGC was most sym-
pathetic to the problems of fro-
zen plans being required to pro-
vide top-heavy minimum accru-
als when the key employees are
not receiving accruals.  Also dis-
cussed was the possibility of re-
quiring a lower accrual than 2%
when the highest accrual rate for

a key employee was less than
2%.  ASPA invited consideration
of whether this could result in
any possible abuse.  Of note is
that the PBGC, like the Admin-
istration, does not favor the re-
peal of top-heavy.

• The second item of discussion
was additional premium rates.
ASPA suggested two possible
changes: the return of the flat
rate (instead of calculating the
variable premium) for additional
premiums for very small em-
ployers (to save on administra-
tive fees); or risk-related addi-
tional premiums, which take
into account the fact that the
benefits for substantial owners
are less insured, and allow ma-
jority owners to waive out of
PBGC coverage and, thus, ad-



MAY-JUNE 1999 ■■■■■ THE PENSION ACTUARY ■■■■■ 15

with PBGC audits.

• The fifth item of discussion
was the proposed expansion of
the missing participant pro-
gram.  As the existing program
continues, there will be a re-
duction of “woodwork partici-
pants”, namely, participants
who pop out of the woodwork
long after a plan is terminated
and distributed.  Unfortunately
there is opposit ion in the
profit-sharing community to
extending the missing partici-
pant program to defined con-
tribution plans.  ASPA sug-
gested that the program could
at least be extended to non-
Title IV defined benefit pen-
sion plans, as ASPA believes
that this program provides a
valuable service to plans and
to ASPA members.

• The sixth item of discussion
was on proposals to stimulate
the expansion of defined ben-
efit pension plans. Since one
of the reasons for the popular-
ity of 401(k) plans is the de-
gree of control employees
have over the contributions,
ASPA suggested a type of de-
fined benefit pension plan with
a fixed benefit, plus the abil-
ity of a participant to buy ad-
ditional accruals on a pre-tax
basis. If there was some sort
of non-discrimination test on
these extra accruals, then em-
ployers would have an incen-
tive to sell defined benefit pen-
sion plans to their employees.

• Also discussed was the ability to
buy defined benefit annuities with
401(k) money.  Among the issues
involved are the choice of con-
version rates, PBGC guarantees,
the need for adequate records, and
gaming issues.

• Another issue discussed was
that of volatility, which could

be partly addressed by fixing
the IRC Section 415(b) inter-
est rate at 5% again instead of
using the 30-year Treasury
rate.  This would allow a plan
sponsor to more accurately
project future liabilities.

Conclusion
The meeting with the PBGC was
very constructive.  The PBGC is
anxious to promote the growth of
defined benefit pension plans by
changing the law to create incen-
tives and remove obstacles.  If
the politics of last year can be
avoided, the momentum of both
Congress and the Administration
is to enact into law some positive
pension legislation this year.

Kurt F. Piper, MSPA, is owner
and Chief Actuary of Piper Pen-
sion & Profit Sharing in Los An-
geles.  Piper is a member of the
American Academy of Actuaries,
an associate of the Society of
Actuaries, a Member of ASPA,
and an Enrolled Actuary.  He is a
frequent speaker and currently
serves as chair of GAC’s Regula-
tions Committee.

ditional premiums on their part of
the Plan.  The PBGC continues to
be concerned about creating un-
reasonable distinctions between
large and small plans.  The
PBGC is thinking of increasing
the coverage for substantial own-
ers so that full coverage will oc-
cur in, perhaps, 10 years instead
of 30.  ASPA would prefer less
coverage and lower premiums.

In addition, the PBGC has re-
quested input on simplifying the
Alternative Calculation Method so
that it doesn’t require an actuary to
run the calculation.  ASPA’s Regu-
lations/PBGC Committee will ex-
plore the possibilities and comment
after tax season.

As part of the additional pre-
mium discussion, it was noted that
the PBGC’s current liability inter-
est rate will change from 85% of
the 30-year Treasury rate to 100%
in the year 2000 when the Secre-
tary of the Treasury changes the
mortality table.

• The third item of discussion was
the need to preserve the pre-
GATT PBGC lump sum interest
rates for the foreseeable future.
There are a number of plans
which will need these rates ei-
ther because plan sponsors and/
or plan participants are comfort-
able with them or else they will
need them to implement their
GATT 415 limit calculations un-
der a fresh-start-without wearaway
basis. (ASPA wrote a comment let-
ter in late December supporting
this extension.)  The PBGC is will-
ing to continue to publish these
rates.  Of minor note is that the
PBGC no longer fits these particu-
lar rates to annuity rates but,
rather, tries to follow a corporate
bond market index.

• The fourth item of discussion
was that ASPA was pleased with
the lack of member problems

ASPA is pleased to announce that
the ASPA ASAP is now available via
e-mail.

If you are currently subscribing
to the ASPA ASAP and
would like to begin re-
ceiving this publica-
tion at your e-mail
address, please send a re-
quest, along with your e-mail address,
to asap@aspa.org.

If you begin receiving the ASAP via
e-mail, you will no longer receive
it via facsimile.  There will be no
change in the cost of the ASPA ASAP.
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Technologically Improved

Plan Administration
borrowers (401(k) and 403(b) plan
participants), for limited amounts
and for a limited time, to access
their own account in an immediate
and painless way through a bank
card and/or writing a check against
their account.

The newly-enhanced system
enabling bank card access to
retirement plan loans is very
beneficial to the employers who
would be interested in offering their
401(k) and 403(b) participants the
privilege of limited borrowing
from their accounts.  In fact, the
bank card and check and any other
401(k) and 403(b) participant loan
will be administered by a
professional third party and thereby
the cost will be reduced and will
be paid by the user of the credit.
Thus, plan sponsors would be able
to offer a borrowing facility at little
or no cost to themselves, thereby
increasing the availability of
401(k) and 403(b) borrowing to
participants.  This is especially true
of smaller firms who typically
employ lower-paid employees.

The borrowing privilege (from
401(k) and 403(b) plans), in
particular using bank cards, has
come under some criticism on the
very superficial and unfounded
argument that borrowing from your
retirement account threatens to
reduce the resources that will be in
that account at time of retirement.

It is superficial and unfounded
for many reasons.  The first is that
it ignores the fact that loans have
to be paid back within a
maximum of five years as
prescribed by the DOL and IRS,
and which any plan sponsor can

you pay on this loan is immaterial,
for it is entirely credited back to your
account except for a small fixed
spread or fee needed to cover the
transaction costs.  However, this does
not mean that the cost of the loan is
simply the fee.  One must add to it
the income lost because of the money
you draw out of the account (i.e., the
self-lending rate again, though from
a different account).  The two self-
lending rates may be deemed to be
similar, since they belong to the
same investor, and hence we can
conclude that the cheapest
borrowing comes from reducing
one's liquid assets.

When you do really need to
borrow to satisfy temporary cash
needs, of the remaining sources,
only two may be cheaper - equity
loans, and possibly borrowing
from unused security margin
accounts, but these are sources
available only to richer and older
people.  For the younger and poorer,
the opportunity of borrowing from
a retirement account is clearly a very
valuable one.

In the past, the option of 401(k)
and 403(b) borrowing has been
limited because the procedure to
secure a loan was typically
bureaucratic, and time consuming,
discouraging the use and limiting the
benefit of utilizing it.  It was also
costly for the employers, so that
many, especially among the small
firms, have ended up not offering or
severely limiting the loan option.

But very recently, utilizing
innovative ideas and modern
data processing technology, an
important new development has
occurred that would permit the

shorten if it feels prudent.  Failure
to pay within the set limits is
treated as a total withdrawal of the
outstanding loan amount and is
seriously penalized with taxes and
penalties.

In a world in which the average
401(k) and 403(b) participant
already possesses many credit
cards and is reasonably smart,
people can be counted upon with
practical certainty to repay their
debt to themselves and avoid the
disastrous consequences of 401(k)
card default by either cutting
spending or borrowing from some
other source.  The likelihood of
default on the 401(k) and 403(b)
card is negligible.

Another unfounded concern is
that once participants are offered a
bank card they will use that card to
increase the volume of consumer
credit card debt.  That concern is
unfounded since it is known that,
on the average, consumers have
four or five credit cards in hand and
are continuously solicited to take
more.  They can already borrow
more than they are currently
borrowing, a fact that we know
from the observation that lines of
credit are a mult iple of the
average credit balance out-
standing.  There is no reason or
evidence why access to one more
card should increase the overall
borrowing of a consumer.  What
does happen if the latest bank card
offers more favorable credit
conditions, is that the consumer
may use it to consolidate debt.
This development could very well
occur with the 401(k) and 403(b)
card, but the borrowing will be
offset by a reduction of other
debt, as occurs in any debt
consolidation.

Instead, one result that may be
expected with great confidence is
an increase in the inflow into and
the balances of 401(k) and 403(b)
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When workers perceive
increased ease of access
to their account balances,
their willingness to par-
ticipate will increase.

accounts.  People, especially those
with a lower income, will be much
more inclined to add to their
401(k) and 403(b) balances if they
know these funds have not been
locked away until retirement and
are illiquid; but instead they are
readily and easily borrowable
when the need arises.

Here is the research which
supports the contention that
retirement plan loan availability
enhances retirement savings:

• The Response Center in Phila-
delphia conducted a survey of
640 employees having access to
401(k) plans (491 plan partici-
pants and 149 nonparticipants).
22% of the participants said that
if this feature (401(k) cards and
checks) were available, they
would increase their contribu-
tion rates.  This percentage rose
to almost 30% among partici-
pants earning less than $35,000
per year and dropped to 15% for
those earning over $50,000.
More importantly, among
non-participants (i.e., those
not contributing to their
401(k) plan) 22% said that
they would be "very likely"
to begin participating if this
borrowing feature were
available, and an additional
28% said they would be
"somewhat likely" to begin
participating.  Thus, this innova-
tive borrowing feature could mo-
tivate a significant 50% of em-
ployees not yet participating to
start contributing to their 401(k)
plan for their retirement.  These
responses are just what a national
observer would expect.  It is in-
teresting to note that when
Merrill Lynch added bank card
access to their brokerage ac-
counts, it revolutionized the in-
dustry and caused huge
amounts of funds to move into
these accounts.  The impact of li-

quidity in attracting investments
can be very powerful indeed.

• From the United States General
Accounting Office, October
1997:  Plans that allow borrow-
ing have a somewhat higher pro-
portion of employees participat-
ing than other plans, all other
factors being equal.  In addition
to employer matching, allowing
borrowing increases participa-
tion among eligible employees,
especially lower-income em-
ployees.  (In other words, plans
that allow borrowing have dra-
matically reduced refusal rates.
These rates show the percentage
of employees refusing to partici-
pate.  By actual statistics, plans
that allow borrowing have re-
fusal rates about 20% lower than
plans that do not!) Allowing pen-
sion plan borrowing also signifi-
cantly affects how much employ-
ees contribute.  Participants in
plans that allow borrowing con-

tribute, on average, 35% more to
their pension accounts than par-
ticipants in plans that do not al-
low borrowing.

• The Profit Sharing Council of
America, a respected industry
association, maintains statistics
on average contribution rates to
401(k) plans.  Plans that provide
no matching employer contribu-
tions offer the cleanest compari-
son available.  One recent com-
pilation looked at averages among
non-highly compensated employ-
ees in these plans.  These were the

averages:

Without a loan feature ..... 2.93%

With a loan feature .......... 3.83%
(an increase of almost 31%)

When workers perceive in-
creased ease of access to their
account balances, their willingness
to participate will increase.  The
innovation enhances this per-
ception without compromising the
availability of savings for retirement
needs.

The benefits of a bank card
loan provision in a 401(k) or 403(b)
plan may now be summarized:

• reduces the administrative bur-
den and related expense of loan
processing.  (For example, the
issuing bank could provide
sign-up, payment processing,
delinquency monitoring, and
customer service.)

• lets the plan sponsor deal more
fairly, effectively, and efficiently
with terminated employees who

have outstanding loan bal-
ances in their 403(b) or 401(k)
plan.  With the card, the em-
ployee can continue paying the
issuing bank after termination
and thus keep all of the accu-
mulated pension funds within
the retirement system.  There
would be no mandatory tax
(and possible penalty) which
typically occurs when termi-

nation of employment occurs with
a loan outstanding.

• does credit-bureau reporting on
all credit lines, outstanding
credit balances, and default oc-
currences associated with the ac-
count.  This serves to keep the
plan loan within the context of
the participant's overall financial
evaluation and credit history.
This can be an advantage to the
participant because it provides a
safeguard against future inadvert-
ent overuse of credit.  A traditional
403(b) or 401(k) plan loan typi-
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Old vs. Modern Technology Bureaucratic paper shuffling per-
meates the conventional arrange-
ment. Each loan requires a separate
loan application, a separate indi-
vidually-signed note, and a non-
routine accounting transaction.
Even loans by phone and Internet
may take 2-4 days to process.

Each participant obtains a card by
completing paperwork only once.
This generates both the application
and the note. Then, a participant ini-
tiates each loan, without sponsor in-
tervention, using the ELAC card.
Modern technology provides auto-
matic processing of each transaction.

*Electronic Loan
Administration Card

Conventional ELAC *

cally does not provide for credit-
bureau reporting.

• encourages increased employee
participation and contributions
to 403(b) or 401(k) plans.  It is
particularly helpful to younger
and lower-paid employees, who
tend to have a harder time man-
aging their borrowing and sav-
ings because they do not put
aside enough money for emer-
gencies.  Also, these employees
are less likely to own a home
and thus do not enjoy the ad-
vantages of deducting interest
on a home-equity line of credit.

• gives plan participants more
flexibility than a traditional plan
loan.  By permitting access to
and termination of a line of
credit, the bank card helps indi-
viduals to get the money they
need for emergencies when they
need it, not at the end of a frus-
trating bureaucratic procedure,
and to repay as soon as the need
has terminated.

There are other considerations
which make it clear that bank card
facilitation of participant loans is a
"plus":

a. Exposure to unwanted taxation
and possible penalties as a re-
sult of inadvertent distribution
of loans in excess of the limit in
the law will be avoided.  The

card issuer will automatically flip
any excess borrowing to a regular
consumer loan, thereby restricting
the participant loan to the exact
limit in the law.

b. The finance charge applicable to
these "flipped" consumer loans
may be less than the finance
charge applicable to a regular
consumer loan (which is not
linked to participant loan bor-
rowing via the card).  This is true
because the card issuer may
have evaluated the risk associ-
ated with lending to the kind of
individual involved in retirement
plan borrowing, concluding that
such lending will involve a re-
duced risk.

But one of the most important
advantages of bank card facilita-
tion is reduced "leakage".  Leak-
age is currently receiving
considerable attention among
policy planners in Washington.
Leakage is the departure of retire-
ment funds from the system before
retirement.  Participants who
change jobs and take lump sums
present leakage risks.  Participants
who receive hardship distributions
present leakage risks.

Participant loans that are re-
paid during employment involve
no leakage.  However, under cur-
rent practices, participant loans that

are still outstanding at employment
termination involve major leakage.
Almost without exception, these
loans close out when termination
occurs.  When this happens, the
best possible outcome is a smaller
rollover.  Leakage has occurred.

Contrast this with what
happens with bank card
facilitation.  Here, the soon-to-be-
former employer has no reason
to force close out.  The sponsor
can encourage the terminating
employee to cont inue with
orderly loan repayments.  The
worker's retirement money stays
where it belongs: in the system
and available to provide retirement
income.  Leakage is avoided.

Let no one underestimate the
problem of loan leakage upon
employment termination.  Some
observers speculate that if we
cannot find a device like bank
card facil i tation to solve the
problem, we may need legislation.
This legislation would prohibit
sponsors from forcing loan
repayment upon employment
termination.

Here are seven highlighted differences between

conventional participant loans and bank card participant loans:
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Over-Borrowing Since loans are difficult, participants
facing a need will borrow to meet the
entire need at its outset.

Expense to Sponsor

Participants borrow what they need
when they need it, reducing average
outstanding 401(k) loans.

Plan sponsors incur substantial ex-
penses to administer the program.
Fees account for part.  Internal staff
resources account for much more.

After init ial card issuance,
all administration expenses flow
through the outside loan adminis-
trator.  This introduces total
outsourcing. The sponsor will pass
this administrator's entire charge on
to participants.

Loss of Retirement Savings Upon
Termination

Employment termination inevitably
closes out the loan, causing retire-
ment assets to leave the system - usu-
ally forever - to pay off the loan.

Loan repayments continue beyond
employment termination - at no ad-
ministrative cost to the former em-
ployer.  Retirement savings remain
intact to provide retirement income.

Privacy Participants must expose their per-
sonal finances to clerks and supervi-
sors with each borrowing.

After obtaining the card, a participant
initiates each loan in total privacy.

An End To Negative Arbitrage Because loans are difficult and in-
vade privacy, participants carry sub-
stantial credit card debt, paying up
to 18% at the same time they invest
in conservative 401(k) options earn-
ing prime rates or less.

With technologically innovative ad-
ministration, participants borrow
from themselves instead of the banks.
The spread between what they earn
and what they pay is reduced to sen-
sible proportions.

Advantages To Women, Younger
Employees,  Lower Paids

The lowest 401(k) participation rates
involve working women, younger
employees, and the lower paid.
These groups cannot risk tying up re-
sources in an illiquid form.  This se-
riously undermines 401(k) as a useful
tool to encourage retirement savings.

Working women, younger employ-
ees, and the lower paid will greatly
value reasonable access through
ELACs.  If they want ELACs, they
must join a 401(k) or 403(b) plan.
RESULT: improved participation in
this critically important area.

Conventional ELAC *

*Electronic Loan
Administration Card

Franco Modigliani is an economist known throughout the world for his
work in macroeconomics and finance.  He is the only Nobel Laureate ever
to have won a prize for work in the field of retirement saving.  Mr.
Modigliani is a co-holder of a patent regarding card facilitation of plan
participant loans.  His participation in developing the proposed arrange-
ment reflects his belief in its socially beneficial effects.  Mr. Modigliani is
Institute Professor Emeritus of the Massachusetts Institute of Technology.
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The “Magic Box” Solution

To The “Loan Problem”

ment that borrowing from your re-
tirement account threatens to re-
duce the resources that will be in
that account at time of retirement.
It is funny how those of us who
operate in the real world with real
clients and employee participants
have no doubt that borrowing has
such an affect; but then, surveys
and studies are always so much
more persuasive than real world
experience, aren’t they?  As one
argument for why his position is
correct, he says that the argument
against borrowing ignores the fact
that loans have to be paid back
within a maximum of five years
under DOL and IRS rules.  Though
here I do agree with his interpreta-
tion of the law, I disagree with his
application of this to the real world.
He argues that since the average
401(k) participant already has
many credit cards and is reason-
ably smart (Are these the same
smart employees who invest all
their funds in money market ac-
counts, or are these the other smart
employees?), that they can be
counted on “with practical cer-
tainty to repay their debts to them-
selves and avoid the disastrous
consequences of 401(k) card de-
fault by either cutting spending or
borrowing from some other
source”.  Though I certainly sup-
port the reduction of spending
when someone can’t afford to go
into debt (and maybe “going into
debt” shouldn’t be made so easy
for those folks), I find it mystify-
ing how he seems to suggest that
borrowing from some other source
to pay off your 401(k) loan puts
the participant in a better situation

than he would have been if he
hadn’t borrowed in the first place!
Wouldn’t the better choice to have
been simply not to have borrowed
in the first place?

Mr. Modigliani also suggests
that an unfounded concern is that
once participants are offered a
bank card that they will use that
card to increase the volume of con-
sumer credit card debt.  He sug-
gests that is unfounded because it
is known that, on the average, con-
sumers already have 4-5 credit
cards and are continuously solic-
ited to take more.  Since they al-
ready can borrow themselves into
deep trouble with all the cards they
already have, why should adding
one more card increase their out-
standing debt?  Rather, he argues,
they are more likely to transfer their
debt to the card that costs less, thus
consolidating their debt and reduc-
ing their costs for carrying that debt.
That all sounds wonderful, doesn’t
it?  But I believe that participants
absolutely don’t  think of plan loans
as real loans.  “It’s only money that
I owe to myself” is a common re-
frain from participants who want
to know why they have to make
their payments.  Participants don’t
understand that this is a real loan -
just like if they borrowed from the
bank.  In the real world that we in-
habit day in and day out, trying to
teach participants fundamental eco-
nomics is like trying to teach pigs
to fly.  It won’t work, and it’s an-
noying to the pig!  If employees
are so smart, how come so many
of them are still paying 18% to
credit card companies when they
can, with a little effort, find cards
that allow them to substantially re-
duce their cost of credit.  Two an-
swers: First, employees are not all
that knowledgable when it comes
to fundamental economics or fi-
nance, and second, there is tremen-
dous inertia.

that loan provisions within a retire-
ment plan are going to be best
suited to the younger and poorer
people, since older and richer
people will do better (economi-
cally) by borrowing using either an
equity line or drawing on accumu-
lated assets (that is, the “no loan”
loan).  He also clearly shows how
borrowing from the plan would be
expected to be cheaper than bor-
rowing by the use of a regular bank
credit card (say, at an 18% annual
rate).  He then goes on to suggest
that utilizing a professional third
party to administer these 401(k)
credit card loans will reduce the
cost to the employer (since the bor-
rower will pay the cost of adminis-
tration via the fees charged by the
credit card company).  I do not
doubt the above statement, but
when he says that “this is espe-
cially true of smaller firms who
typically employ lower paid em-
ployees”, I wonder how many
small businesses of 100 or fewer
employees he really believes will
be targeted for this product by the
banks that will be marketing it.
Somehow I think Mr. Modigliani’s
definition of small employer will
be limited only to the largest of our
clients.  Perhaps in the 1,000 em-
ployee and larger “small business”,
this program will find acceptance
and marketability.  I find it diffi-
cult to believe that it will be any-
thing but an interesting talking
point for the vast majority of our
clients - never to be implemented.

So, let’s discuss the issue of
whether loans are a good thing.
Mr. Modigliani believes that it is a
superficial and unfounded argu-
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As to the survey results that Mr.
Modigliani cites, I just don’t believe
them.  It’s not that the surveys them-
selves are slanted (and they might
be, even inadvertently), but rather
that you cannot believe what em-
ployees say they will do when pre-
sented with a hypothetical choice.
Again, most employees are not par-
ticularly savvy when it comes to fi-
nancial decisions.  Basically, the
survey from The Response Center
says what one would expect.  To the
question that I read: “Would you put
more money away in your plan if you
could treat it like a Christmas Club?”
employees said they would be more
inclined to put money away.  Well,
as my 14 year old daughter would
say, “duuuhh” !

What is it that employees fear, for
which a plan loan possibility is a so-
lution?  It is, quite simply,  the inabil-
ity to get money when you need it.
For that reason, and here I agree with
Mr. Modigliani, employees will be
more inclined to put money away
when they see that there is liquidity
attached to it, that they can get the
money if they really need it.  Now, is
this an argument for loan provisions?
I’d suggest that this is really an argu-
ment for hardship withdrawal provi-
sions!

If you ask employees the same
questions that Mr. Modigliani cites
in his article, but offer a choice of
the loan provision (where the par-
ticipant must pay back the money)
contrasted with an option of a hard-
ship withdrawal without any require-
ment to have to pay back the money,
I would venture to say that the loan
provision would fall off the scale of
desirability and the hardship provi-
sion would rule the day.  Though I
am no more personally in favor of
having hardship withdrawal provi-
sions in plans than loan provisions
(because it does ultimately reduce
the retirement accumulation), it is my
preferred method of giving access to

funds and increasing the contribu-
tions made by employees.  When
an employee needs his money, he
does not want to have to borrow it
and then have to pay it back; he wants
it no strings attached.  Of course,
there are the tax consequences, but
employees just do not care about that
issue when they need the money
(and, of course, the hardship distri-
bution can be grossed up to take care
of the taxes and penalties incurred).

Why do we hear so much about
loans and so little about hardship
withdrawals?  If we were really in-
terested in meeting employee needs,
we would have all kinds of studies
comparing loans with hardships and
asking employees which they pre-
fer and which will produce higher
elective contributions.  I suggest that
the reason we do not see such stud-
ies is that it is not in the interest of
most organizations that pay for such
studies, which usually seem to be
connected to investments.  Offering
loans that require payback to the
plan definitely is in the best inter-
ests of the organizations that sell in-
vestments.  They (only) temporarily
lose the funds, with a strong prom-
ise that they will be paid back over
five years.  And if that is the only
way they can sell the plan in the first
place, then it is a good tradeoff for
them.  However, if the employee
really needs the money, a hardship
withdrawal has no requirement that
the money be paid back and no
credit card company charging in-
terest and no insurance company or
mutual firm counting on cash flow
in the form of loan payments.

If participants take a hardship
withdrawal, even if it is a safe har-
bor hardship withdrawal, they can
go back to contributing deductible
dollars to the plan either immedi-
ately or in a year.  If anything, we
should lobby to remove the one-
year prohibition on contributions on
the safe harbor withdrawals.  Then,

a participant can pull out the money
he needs when he has a hardship, but
he is not forced by law to pay that back
within five years when maybe he will
not be able to afford such a repay-
ment schedule.  His early distribution
penalty will be offset by the interest
charge he won’t be paying; and if he
can afford to start re-contributing to
the plan, he can do so on his own time
frame and by setting his own
amounts.  Does the hardship with-
drawal risk the ultimate accumulation
for retirement?  Of course it does.  You
cannot spend the same dollar twice.
But, it seems to me that this is the far
more appropriate choice of design
features to give the employee what he
really needs, to allow for increased
contributions to the plan (because of
the liquidity factor now in play), and
for simplifying out of existence the
whole process of individual partici-
pant loans.  Who loses?  Seems to me
it will be Mr. Modigliani’s credit card
companies.

At least, that’s my opinion!

Lawrence C. Starr, CPC, EA, CEBS, is
President of Qualified Plan Consult-
ants, Inc. (QPC), a West Springfield,
Massachusetts firm providing pension
and profit sharing plan consulting,
administration, and actuarial service
on a fee-for-service basis.  Starr is also
a partner and operator (Sysop) of a
nationwide electronic pension bulletin
board system called The Pension In-
formation eXchange (PIX).  A holder
of a graduate degree in Economics
and Finance, Mr. Starr has served as
ASPA’s Vice President, and on the
board of directors, and Education and
Examination Committee.  Mr. Starr is
currently Communications Chair of
the Government Affairs Committee and
serves on ASPA’s Communications and
Technology Committee.  He is also a
frequent lecturer and speaker and has
participated in many seminars across
the country.
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The Qualified Sign-On Bonus

minated) employees more money.
Alternatively, the targeted QNEC
could be allocated to a defined
high paid NHCE.  While this is
certainly more costly than a tar-
geted QNEC to the lower end of
the NHCE workforce, it may be
dollars that are easier for the em-
ployer to rationalize, or money
that can be worked into a sign-
on bonus.

To see how this might work,
let’s return to our above example.
The first step is to correct the failed
ADP test. Our options are refunds
to the HCEs or increase the ADP of
the NHCEs.  The ADP of the
NHCEs must be increased to at least
6.12% or by .54%.  This could be
done several different ways.

1. Each of the NHCEs could be
given a QNEC equal to .54%.
This would cost .54% times the
total NHCE compensation of
$245,000 or $1,323.

2. Alternatively, the lowest paid
NHCE could be given a targeted
QNEC of .54% times 5 or 2.7%.
This works out to be $270.

3. The third alternative would be to
target the highest paid NHCE
(who actually is a future HCE).
The targeted QNEC would be
equal to 2.7% of his $160,000,
which is $4,320.

While option three is more ex-
pensive, the highly paid individual
(but not yet HCE) is likely an indi-
vidual that the employer would be
more willing to compensate than the
lower paid NHCE, especially if the
lower paid NHCE is no longer even
employed by the employer.  The
larger the bonus, the more signifi-
cant its effect on the test results. Re-

member however, a QNEC requires
full vesting.

The sign-on bonus does not
need to be a QNEC. For example,
a newly hired, but not yet highly
compensated employee, could be
offered a qualified sign-on bonus,
(i.e., a special contribution made
only to a select NHCE) of any
amount not to exceed his appli-
cable maximum annual addition
(25% of compensation or $30,000).
Assuming that he is not yet eligible
for the other contributions offered
under the plan, this could be a nice
tax-deferred addition to the
individual’s compensation package
and is a good way to distinguish an
employment package from the
competition’s offer.  It may also be
a great way to enhance a plan’s non-
discrimination test results, be it the
ADP and or ACP test, the average
benefits test or the general test for
nondiscrimination.  In some cases,
the sign-on bonus may not be able
to be used to help the testing, for
example, if it is necessary to disag-
gregate employees with less than

one year of service. However, it
would still fulfill its primary mission
of recruiting the desired new em-
ployee.

This type of design would prob-
ably not work for a similarly situ-
ated HCE.  This is because the rules
regarding both coverage and non-
discrimination prohibit a benefiting
classification that discriminates in fa-
vor of HCEs. The allocation would
not pass the nondiscriminatory clas-
sification portion of the average ben-
efits test. It would also undoubtedly
be considered a discriminatory right,
benefit or feature, so even if the al-
location could be absorbed into the
applicable mathematical test results,
it would be clearly discriminatory on
its face. In addition, the amendment cre-
ating the special allocation may not pass
the IRC 401(a)(4) requirement that a
plan not be amended in a manner or at
a time that would be discriminatory.

Amy Cavanaugh is an employee
benefits consultant with the actu-
arial and consulting firm of
Milliman & Robertson in Albany,
New York.  She has over 18 years
experience in matters of plan de-
sign, compliance, and administra-
tion.

Sunday, October 24 to Wednesday, October 27, 1999

Grand Hyatt Washington
$180/single  $195/double

(202) 582-1234

New this year!

1999 ASPA Annual Conference

MARK YOUR CALENDAR NOW AND PLAN TO ATTEND

1999 ASPA Annual Conference
ERISA - The First 25 Years and Into the New Millennium

• More IRS Q&A

• Dedicated Time for the March on
the Hill

• Informative Seminars, New Speak-
ers, New Topics

• Conference Materials in a Binder and
on a CD-ROM

• Extended Tuesday Reception

Watch your mailbox for more information or check out our website www.aspa.org.
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 ASPA Exam Results

Posted Online

Join other ASPA mem-
bers as they march on
Capitol Hill to discuss
the latest pension
proposals with their
Senators and Repre-
sentatives as part of
the annual conference
in October!  More
details to come later!

ASPA’s March on
the Hill Rides

in Style!

Exam results for the
December 1998 C-1, C-
2(DB), C-2(DC), C-3, C-4,
and A-4 exams are now
posted alphabetically by
name at www.aspa.org/
aspaedu.htm.
A list of candidates who
earned the Pension
Administrators Certificate
effective August 31, 1998
is also available at the site.

YYYYYou’re Invited! Donou’re Invited! Donou’re Invited! Donou’re Invited! Donou’re Invited! Don’’’’’t Miss ASPt Miss ASPt Miss ASPt Miss ASPt Miss ASPAAAAA’’’’’sssss
Premier Summer EventPremier Summer EventPremier Summer EventPremier Summer EventPremier Summer Event
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Premier Summer EventPremier Summer EventPremier Summer EventPremier Summer EventPremier Summer Event

Summer ConfSummer ConfSummer ConfSummer ConfSummer Conference erence erence erence erence •••••     July 11-14, 1999July 11-14, 1999July 11-14, 1999July 11-14, 1999July 11-14, 1999

You are invited to attend the first
ASPA Summer Conference, July 11-
14, 1999 at the Fairmont Hotel (ho-
tel cut-off date is June 11) in
San Francisco, California.  The
theme of the Summer Confer-
ence is “Education for the Mil-
lennium” and, like all ASPA’s
conferences, promises to pro-
vide you with the skills and
knowledge to prepare you for
next year and beyond.

The ASPA Summer Con-
ference combines the former
East and West Coast Regional
Seminars into one event with a
west coast location.  It features
workshops on defined benefit plan
administration from A to Z, cross-
tested plans, daily-valued plans,
nonqualified plans, marketing
techniques, legislative updates,
documents and restatements, merg-
ers and acquisitions plus much
more.  Attendees will earn 20 ASPA
continuing education credit hours.

The program has been designed to
earn 20 JBEA credit hours for en-
rolled actuaries.

In addition to outstanding edu-
cational opportunities, a full
complement of vendors will dis-
play the latest tools, products, and
services that make your job easier
and more manageable.

For more information, contact
Piper J. Deuschl, CMP, at ASPA
(703) 516-9300, or visit the ASPA
website at www.aspa.org.

Register early....this conference
is expected to sell out quickly!

(by 6/11)
$550
$690
$500

(after 6/11)
$690
$860
n/a

(after 7/5)
$ 860
$1075
n/a

Registration Fees:
Early Bird Late On-Site

Member
Non-member
Additional Registrant*

* To qualify for the additional registrant fee: Additional registrants must
be from the same location of the same firm and all registration forms
must be submitted together with payment by the early registration dead-
line.
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AAAAAgenda Finalizedgenda Finalizedgenda Finalizedgenda Finalizedgenda Finalized
fffffor Three Best ofor Three Best ofor Three Best ofor Three Best ofor Three Best of

Midstates WMidstates WMidstates WMidstates WMidstates Workshopsorkshopsorkshopsorkshopsorkshops
ASPA is teaming up with the In-

ternal Revenue Service’s Midstates
Key District Employee Plans/Exempt
Organizations Division to offer three
workshops that will take six topics
from the Midstates Benefits Confer-
ence and present them in Kansas
City, Missouri, on July 21; Minne-
apolis, Minnesota on July 23; and
Milwaukee, Wisconsin on July 30.

The agenda for the Best of
Midstates workshops has been final-
ized. The information-packed agenda
will be presented by local practitioners
and representatives from the IRS who
will address the following topics:

1. Plan Amendments and Restate-
ments During the Remedial Amend-
ment Period

2. 401(k) Plan Design and Compli-
ance - Emphasis on 401(k) Safe
Harbor Plans

3. Fiduciary Responsibilities, Prohib-
ited Transactions, Plan Expenses

4. IRS Voluntary Compliance Pro-
grams

5. Cross-Testing Your Defined Contri-
bution Plans

6. A session with local members of the
IRS

The workshops begin at 8:30 am
and conclude at 4:45 pm.  They pro-
vide up to eight hours of ASPA con-
tinuing education credit hours.  More
information on CE credits is pro-
vided in the promotional brochure.

These intermediate level work-
shops are designed for  people with two
to five years of plan and benefits ad-
ministration experience, including:
actuaries, consultants, in-house admin-
istrators, lawyers, recordkeepers, and
others.  To receive a brochure, please
contact the ASPA Meeting Department
at (703) 516-9300 or check ASPA’s
website at www.aspa.org.

W E L C O M E  N E W  M E M B E R S

Welcome and congratulations to ASPA’s new members

and recent designees. March — April 1999.

MSPA
Andrew D. Eisner
Barry R. Naugle

CPC
Stacie L. Brass

Susan L. Breen-Held
Randy O. Cater

Irene F. Diamond
Stephen L. Dobrow

Heather H. Fenimore
Michael J. Flis

Mary Jo Hartman
Victoria L. Kennedy
Daniel E. LaGrone

Cary Cleveland Lucas
Barbara Y. Phillips

Donna Thomas Sharp
Lisa A. Showalter

Deborah L. Sjostrom
Susan L. VanMeter
Michael E. Wesson
Michelle X. Zhang
Andrew J. Zollman

QPA
Barbara E. Allen

Mary Arcand
Sandra D. Bartash

Avaneesh K. Bhagat
Jeanne L. Blake

Debra L. Blankenship
Carolyn A. Campbell

Phyllis A. Carter
Amy L. Cavanaugh

Jennifer Marie Crickenberger
Michael W. Curran

Kathleen Ann DiMonda
Dale Drees

Paul F. Eisenhardt
Terri L. Ely

Pamela S. Ernsting
Claire M. Eyges

John W. Fox
David Frazer

Cathy J. French
Scott Freund

Michael J. Gardyasz

Gene M. Gutschenritter
Elizabeth K. Harrington
Robert A. Hartnett Jr.

Patrick G. Henn
Pamela A. Johnson

Beth A. Koch
Kevin J. Krogstad

Kathleen Laird
Stephen Sean Lewis
Paul W. Litwinczuk

Bonny Mannina
Shannon M. Meyer

Mary T. Miller
Kimberly L. Oros
Barbara Y. Phillips

Marina Rolbin
Michelle Suzy Steffens

Eric D. Swiggum
Tanya J. Uptegraph
Tamara M. Vaughn
Dennis R. Wiley, Jr.
Michelle M. Young

Katie J. Younker

APM
Clarence J. Braun
James T. Comer III
Kevin J. Konzen

Richard A. Nelson
Robin T. Sproles
Doris P. Watson

Affiliate
Kimberly A. Baker
Thomas E. Barrett
Mary Jo Baumann

Quynhchau Le
Sue McCall

Jon M. Michelizzi
Stacey Miller

Michael Murray
Lori A. Parker

Charles R. Parks
Jerry L. Slater

Bryan D. Uecker
Shirlee Walker
Ernst A. Wright

Todd Yagoda
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Get your copy of
The Pension Actuary
early...  before it is
even mailed out!

How?
Download it from the Mem-
bers Only section at
www.aspa.org!

wwwwwwwwwwwwwww.aspa.org.aspa.org.aspa.org.aspa.org.aspa.org
Check out the Meetings Webpage to download
information, brochures, and registration forms
for upcoming conferences, including the
401(k) workshops and the new 1999 ASPA
Summer Conference.

CANADIAN INSTITUTE OF ACTUARIES

Symposium on Aging:

Call for Papers

What will retirement mean in the coming years and
what will retirement benefits look like?  Can

public policy improve the current retirement picture?

The Canadian Institute of Ac-
tuaries (CIA) is sponsoring a call
for papers to encourage and ex-
pose new ideas for retirement
benefit public policy debates.
The audience will include actu-
aries, policy makers, employers,
human resource professionals,
unions, academics, and others
interested in retirement policy.
Accordingly, this call for papers
is addressed to all professionals
interested and knowledgeable in
retirement issues.  It is not re-
stricted to members of the CIA.

Fresh insights into the issues
impacting public policy for re-
tirement and retirement benefits
are being sought.  These include,
but are not limited to, an explo-
ration of the following questions:

• How is our current understand-
ing of retirement changing,
and will it still be valid in the
future?

• What is the appropriate role of
government, employers, and
individuals in securing one’s
retirement?

• What is the role of government
guarantees regarding private
programs?

• Can work and retirement be in-
tegrated, and if so, how?

• What makes up an adequate re-
tirement benefit?

• At what age should benefits be
provided?

Papers accepted will be pub-
lished.  It is also anticipated that the

papers will form the basis for a con-
ference, scheduled for May 1-2,
2000, in Toronto.  Authors may be
eligible for continuing education
credits from ASPA, the CIA, the
Academy of Actuaries, and the Con-
ference of Consulting Actuaries.

An abstract and outline of your
proposal must be submitted by June 1,
1999.  For more information, contact
the Organizing Committee on Sympo-
sium on Aging at (613) 236-8196 or
e-mail symposium2000@actuaries.ca.
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The 401(k) Safe Harbor Blues: A Rap Song

 by Bruce “Slim Daddy” Ashton

403(b) IRS Voluntary Correction Program

**Partnership for Compliance**

Tax-Sheltered Annuity Education Outreach Program

by Theresa Lensander, CPC, QPA
Chair, Tax Exempt and Governmental Plans Committee

ASPA’s Government Affairs Committee had the opportunity to meet with the Internal Revenue Service in
Washington D.C. on Monday, March 15.  The following information was provided to introduce the new Educational
Coordinators for the 403(b) voluntary compliance programs set forth in Revenue Procedure 99-13:

Southeast Key District
Randall Reed
Internal Revenue Service
EP/EO Division, Room 480
400 N. 8th Street
Richmond, VA  23240
Phone:  (804) 262-0954
Fax:  (804) 771-8240

Northeast Key District
Charles Patrasanta
Internal Revenue Service
EP/EO Division, 4th Floor
150 Court Street
New Haven, CT  06511
Phone: (203) 773-2756
Fax:  (203)  773-2279

I gave my notice and I gave it right
Told my participants to just sit tight
Safe harbor, safe harbor

I used the match ‘cuz it was so cheap
Told my TPA and he didn’t
make a peep
Safe harbor, safe harbor

At the end of the year,
 I got some bad news
“Plan’ll be top-heavy” —
now I got the blues
Safe harbor, safe harbor

“No worries, man,” the TPA said
“Make a contribution –
your plan ain’t dead”
Safe harbor, safe harbor

Midstates Key District
Diann Johnson
Internal Revenue Service
EP Group 7105
316 North Robert Street
MC  4915  STP
St. Paul, MN  55101
Phone:  (651) 312-7750
Fax:  (651)  312-7715

Western Key District
Terry Holloway
Internal Revenue Service
EP/EO Division
1244  Speer Blvd., Suite 442
Denver, CO  80204-3583
Phone:  (303)  844-2545,

Ext. 254
Fax:  (303)  844-3596

 “If you make a contribution,
you can cross-test, too
“Some for them, more money for you”
Safe harbor, safe harbor

I gave a new notice and I gave it right
I told my participants to just sit tight
Safe harbor, safe harbor

At the end of the year,
I got some more news
“Even those you fired,
they just can’t lose”
Safe harbor, safe harbor

“3% for all, but you’re a rich man
“Put the money in,
just as fast as you can”
Safe harbor, safe harbor

“Fully vested too, no for-fei-tures
“The money in the plan,
it ain’t all yours”
Safe harbor, safe harbor

I put the money in and I did it right
I told my participants to just sit tight
Safe harbor, safe harbor

Thank you, Carol –
thanks a lot, Wick
My safe harbor plan, it sure is slick
Safe harbor, safe harbor

Safe harbor, safe harbor

Bruce L. Ashton, APM, a partner
with Reish & Luftman, is cochair of
the Government Affairs Committee,
and serves on ASPA’s Board of
Directors.
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FOCUS ON CE

ASPA Conferences and

Workshops – An Education

and CE Credits, Too!
by Cathy M. Green, CPC, QPA

For more information on
ASPA’s continuing education pro-
gram, contact Kevin Scott, Assis-
tant Director of Education Services,
at (703) 516-9300 or e-mail
educaspa@aspa.org.  For more in-
formation on the 1999 ASPA con-
ferences and workshops, contact
the ASPA meetings department or
e-mail meetings@aspa.org.  Infor-
mation about both these topics may
be found on the ASPA web site,
www.aspa.org.

Cathy M. Green, CPC, QPA, is vice
president of CMC in Glendale, Ca-
lif.  She is the chair of the Continu-
ing Education Committee.  Ms.
Green, a member of ASPA’s Board
of Directors, also serves on the
Conference Committee and is chair
of the 1999 ASPA Summer Confer-
ence.  She is also a member of the
Ed Policy Committee.

ASPA conferences and workshops provide educational
and timely information on the latest government regu-

lations.  In addition, they are an easy way to earn your 40
required ASPA CE credits for the upcoming ASPA CE cycle.

At the top of the list are the new
ASPA 1999 Summer Conference,
July 11-14 in San Francisco, Califor-
nia and the 1999 ASPA Annual
Conference, October 24-29 in Wash-
ington, DC.  Each of these confer-
ences earns 20 ASPA CE credits,
half the requirement needed for re-
taining your post-1990 ASPA cre-
dential.

The Midstates Benefits Confer-
ence, April 29-30, in Chicago, Illi-
nois, earns 15 credits and the
Northeast Key District Employee
Benefits Conference earns 14 ASPA
CE credits.

CE opportunities are provided at
any of the six 401(k) workshops in
Philadelphia, Pennsylvania; Hous-
ton, Texas; Cleveland, Ohio; Atlanta,
Georgia; Seattle, Washington; and
Boston, Massachusetts; at the three
defined benefit workshops in New-
ark, New Jersey; Dallas, Texas; and
San Francisco, California; or at the
Best of Midstates workshops in Kan-
sas City, Missouri; Minneapolis,
Minnesota; and Milwaukee, Wiscon-
sin.  Attendance at any of the 401(k)
or DB workshops earns seven ASPA
CE credits.  Attendance at the Best

of Midstates workshops earns eight
ASPA CE credits.  These workshops
are conveniently located throughout
the country and, like all of ASPA’s
conferences and workshops, provide
quality pension education at an af-
fordable price.

Tapes of the sessions, which can
be purchased at any of these confer-
ences or through the ASPA office,
provide a chance to bring valuable
conference information to ASPA
members who could not attend in
person.  Tapes may be used for an
in-house training session, preferably
led by a CPC or a QPA, to earn ASPA
CE credits for both the trainer and
the trainee.

Each ASPA credentialed mem-
ber is required to earn 40 continuing
education credits in each continuing
education cycle subsequent to the
cycle in which the member received
his post-1990 ASPA designation.  For
the initial continuing education cycle,
the number of credits required is  pro-
rated based on the date of admittance
or designation within the two-year
continuing education cycle.  The cur-
rent cycle began on January 1, 1999
and will end on December 31, 2000.

Ideas? Comments? Questions?
Want to write an article?

The Pension Actuary welcomes your views!
Send to:

The Pension Actuary
ASPA, Suite 820
4350 North Fairfax Drive
Arlington, VA 22203-1619
(703) 516-9300

or fax (703) 516-9308

or e-mail aspa@aspa.org
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FOCUS ON ASPA PERF

PERF Awards Presidential

Scholarship
by Scott D. Miller, FSPA, CPC

The ASPA Pension Education and Research Foundation
Inc., or ASPA PERF, is a not-for-profit 501(c)(3)

corporation formed to foster excellence in pension education
and to promote scholarly research in the pension field.  It is
supported by tax-deductible member contributions.

In support of our educational
objective, ASPA PERF introduced
a new ASPA Presidential Scholar-
ship in 1999.  Each year, ASPA’s
president will be asked to designate
a college or university to receive a
one-time $2,000 ASPA PERF
Scholarship.  The scholarship will
be awarded to an outstanding jun-
ior.

Carol Sears, FSPA, CPC,
ASPA’s 1999 president, selected
the University of Illinois to receive
the 1999 scholarship.  Ms. Sears
earned her degree in actuarial sci-
ences and finance from the Uni-
versity.

The recipient of the 1999 schol-
arship is Michael E. Mielzynski
from Des Plaines, Illinois.  Michael
graduated with highest honors
from Elk Grove High School. He
is expected to graduate from the
University of Illinois with a degree
in actuarial science and finance in
May 2000.  He has an overall GPA
of 3.98 with a 4.0 in his major.

Michael served as an intern at
a Chicago pension office during
the summer of 1998 and is very in-
terested in pursuing a career within
the pension field.

The Actuarial Program at the
University of Illinois has 125 stu-

dents.  In May 1999, 31 actuarial
students are expected to earn a B.S.
degree and three are expected to
earn a M.S. degree.   The under-
graduate program requires eight
courses in post-calculus mathemat-
ics and statistics (including theory
of interest, three semesters of sta-
tistics, and a two-semester life con-
tingencies sequence) and a
minimum of four courses in fi-
nance.  In addition to these courses,
all students are expected to com-
plete requirements in foreign lan-
guages, humanities, sciences, and
in English composition.

Scott D. Miller, FSPA, CPC, is presi-
dent of Actuarial Consulting Group
Inc. in South Salem, N.Y.  Mr. Miller
is chairman of ASPA PERF, is one of
ASPA’s vice presidents, and serves
on ASPA’s  Board of Directors and
Executive Committee.

The American Society of
Pension Actuaries is seeking an
individual for the position of
technical education consultant
(TEC).  The TEC will provide
technical educational services to
ASPA’s national office staff, Edu-
cation and Examination (E&E)
Committee, and ASPA members.

A primary duty of the TEC will
be to review materials prepared by
the E&E Committee for consistency
and technical accuracy.  In addition,
the individual will evaluate textbooks
and assist in course development.
The TEC will also attend E&E com-
mittee meetings.  Various technical
support for other committees and
ASPA events may be required.

Candidates for this position
should be credentialed ASPA mem-
bers with five to 10 years of consult-

ing experience and expertise in
both defined benefit and defined
contribution plans.  An education
background is a plus.  It is also
necessary to possess good writ-
ing and technical skills.  Compen-
sation will be determined based
on ability.  Resumes should be
sent by July 15, 1999 to:

ASPA TEC
4350 North Fairfax Drive, Ste 820
Arlington, Virginia  22203-1619

ASPA Seeks Technical

Education Consultant
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FOCUS ON E&E

Nominations Sought for

Prestigious Educator’s Award
by Gwen S. O’Connell, CPC, QPA

Two years ago, the ASPA Education and Examination
(E&E) Committee established the Educator’s Award to

recognize and honor outstanding educators.  Nominees for the
1999 award are being accepted now.  The deadline for
submissions is July 15, 1999.

The criteria for the award are
ASPA membership and a significant
contribution to pension education
(e.g., through instruction, confer-
ences, ASPA Benefits Councils, pro-
motion of ASPA’s education
program, or preparation of educa-
tional materials).

Nominations for the award are
subject to the following limitations:

• No prior recipient of the award
may be considered.

• Nominations may be submitted by
anyone in the pension field, ex-
cluding ASPA’s E&E divisional
chairs.

• Any divisional chairs nominated
will be excluded during the evalu-
ation and voting processes.

Upon receipt of all nominations,
E&E’s divisional chairs will evalu-
ate the candidates and choose a de-
serving recipient by majority vote.
The candidates will not only be evalu-
ated solely on the number of nomi-
nations received, but also on the
candidates’ years of contribution to
education.

The recipient of the Educator’s
Award will receive a plaque in rec-
ognition of their achievement, free
registration to the 1999 ASPA An-
nual Conference for the award pre-
sentation, one night’s accom-

modation, and feature articles in
The Pension Actuary and The Can-
didate Connection.

If you know someone you
would like to nominate, contact
Holly Wilhelm, Education Services
Coordinator, at (703) 516-9300 for
a nomination form.

Janice Wegesin, CPC, QPA,
was selected as ASPA’s 1998

E d u c a t o r ’ s
Award Winner.
She won this
recognition for
her volunteer
efforts in de-
veloping the
P e n s i o n
Administrator’s

(PA-1) course.  Ms. Wegesin,
president of JMW Consulting,
Inc., has over 17 years of expe-
rience in retirement plan design
and administration.  She is a con-
tributing author to several issues
of the Journal of Pension Benefits
and co-author of The 5500
Preparer’s Manual.  Janice is a
current member of ASPA’s Gov-
ernment Affairs Committee and
has served on ASPA’s board of di-
rectors and as chair of the Mem-
bership Committee.  She has also
served on ASPA’s Conference
and Programs and Education and

Examination Committees.  In ad-
dition, Ms. Wegesin is a very
popular speaker at ASPA’s con-
ferences and workshops.

Chuck Klose, FSPA, CPC, was
selected as ASPA’s first recipient of

the Educator’s
Award in 1997.
He was recog-
nized for his 13
years of experi-
ence as a coor-
dinator and
instructor of
ASPA’s C-1,

C-2(DC), C-2(DB), C-3, and C-4
courses in the Philadelphia area.
Mr. Klose, also an Enrolled Actu-
ary and Certified Benefits Special-
ist, has taught EA-1, EA-2, and the
Society of Actuaries’ 210 and
200 exam review classes.  He is
vice president and actuary at Es-
tate & Pension Advisory Board,
Inc., in Bala Cynwyd, PA.  Chuck
is a former member of ASPA’s
board of directors and previously
served on the board of directors
of the ABC of Delaware Valley.
In addition, Mr. Klose is a fre-
quent speaker at ASPA and EA
conferences.

Gwen S. O’Connell, CPC, QPA, is
Principal of Summit Benefit & Actu-
arial Services, Inc. in Eugene, Or-
egon.  Ms. O’Connell currently serves
on ASPA’s Executive Committee as
its secretary, is a member of the
Board of Directors, and is the gen-
eral chair of the Education and Ex-
amination Committee.
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Pix Digest
accumulation of years of data,
much of which is not even attrib-
utable to current clients.

To read the entire thread,
download the file howlong2.fsg.

401(k) Plans, Loans, and
Home as Collateral

[Thread #73711]
401(k) plans and participant

loans are inseparable.  Of course,
the code provides that plan loan in-
terest is not deductible if the loan is
secured with 401(k) deferrals.  A
PIX user posted a question regard-
ing the use of a participant’s home
as collateral so that the interest
would be deductible.  Since the
401(k) plan has individual ac-
counts, the loan would be allocable
just to that participant’s account.  In
the event of a default, the
participant’s account would suffer
an investment loss in the amount of
the loan, effectively the same result
as if the loan was secured by the
account.  Would this lead to the IRS
challenging the loan’s collateral and
deductibility?

Several users suggested that it
would not be a problem, that the
loan would meet the letter of the
law by its terms.  However, most
of these users assumed that if the
loan were defaulted, the account
would simply be allowed to suffer
a loss.  Another user suggested that
the trustees of the plan would be
obligated to seek to collect the
loan, possibly by foreclosing on
the participant’s home.  This is no
different than when a loan offset is
applied to an account used as col-
lateral for a loan, the trustee is act-
ing to collect on the loan’s
collateral.

To read the entire thread, down-
load the thread khomeln2.fsg.

Bringing ASPA to you!  After two
successful workshops in Philadelphia,
PA and Houston, TX, ASPA still has
space available in the four remaining
401(k) workshops in Cleveland, OH;
Atlanta, GA; Seattle, WA; and Boston,
MA.

Janice M. Wegesin, CPC, QPA,
ASPA’s 1998 Educator’s Award win-
ner, will be the featured speaker at each
workshop.  At each location, she will
be accompanied by a local speaker.
Some of the topics covered include:
Safe-Harbor Plans; Testing 401(k)
Plans; Participant Loans; and Tricky
Eligibility and Compensation Issues.

These one-day workshops offer
up to seven ASPA continuing edu-
cation (CE) credit hours and up to

seven noncore JBEA credit hours.
These intermediate workshops are
designed for pension and retirement
benefits professionals with two or
more years of experience.

For ASPA, ABC members,
and coopertating sponsors’ mem-
bers (AAA, CCA, NIPA, SOA,
and WEB) the “early” registration
fee is $200. The “early” non-
member fee is $250.  The “early”
registration deadlines are set
approximately three weeks prior
to each workshop.  For com-
plete details, call Ken Morton,
ASPA Meet ings Coordinator,
at  (703) 516-9300, e-mail:
meetings@aspa.org or access the
web site at www.aspa.org.

The four remaining workshops:
Cleveland, OH June 11 Cleveland South Hilton
Atlanta, GA June 21 Hilton Atlanta and Towers
Seattle, WA June 28 Crowne Plaza Hotel - Seattle
Boston, MA July 16 The Seaport Hotel

SSSSStill Ttill Ttill Ttill Ttill Time Time Time Time Time To Register fo Register fo Register fo Register fo Register for ASPor ASPor ASPor ASPor ASPAAAAA’’’’’s 401(k) Ws 401(k) Ws 401(k) Ws 401(k) Ws 401(k) Workshops!orkshops!orkshops!orkshops!orkshops!

Date Location Event

ASPA Benefits Councils’ Calendar of

Upcoming Events

For more information or for the name of a local contact, please call the ASPA office at (703) 516-9300.

June Philadelphia Lunch Meeting:
(date tba) (Delaware Valley) Cash Balance Plans

Speaker:  tba

June 3 Chicago Short Plan Year Issues
Speaker:  Kevin J. Donovan, APM, CPA

June 11 Cleveland 401(k) Workshop

June 16 North Florida Amending Plans for GUST
(Jacksonville)
Speaker:  Robert M. Richter, APM, Esq., Corbel

June 21 Atlanta ASPA 401(k) Workshop

July 13 Orlando Limiting Liabilities and Risks
in Takeover Plans

Speaker: Ilene Ferenczy

July 29 Atlanta Breakfast/Workshop Panel
Discussion:  “In the Trenches”

Panel: Ilene Ferenczy, CPC, Cynthia Groszkiewicz, MSPA,
QPA, David Levin, APM, Esq.
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 * Exam candidates earn 20 hours of ASPA continuing education credit for
passing exams, 15 hours of credit for failing an exam with a score of 5 or
6, and no credit for failing with a score lower than 5.

** PA-1A and B exams earn 5 ASPA continuing credits each for a passing
grade.

 † ASPA offers these courses as an educational service for students who
wish to sit for examinations which ASPA cosponsors with the Society of
Actuaries and the Joint Board for the Enrollment of Actuaries.  In order
to preserve the integrity of the examination process, measures are taken
by ASPA to prevent the course instructors from having any access to
information which is not available to the general public.  Accordingly, the
students should understand that there is no advantage to participation in
these courses by reason that they are offered by a cosponsor of the
examinations.

ASPA

CE Credit

1 9 9 9  C A L E N D A R  O F  E V E N T S

June 21 401(k) Workshop, Atlanta, GA 7

July 10 ASPA Defined Benefit Workshop, San Francisco, CA 7

July 11-14 ASPA 1999 Summer Conference 20

July 15 Deadline for nominations for the 1999 Educator’s Award

July 16 401(k) Workshop, Boston, MA 7

July 21 Best of Midstates Workshop, Kansas City, MO  8

July 23 Best of Midstates Workshop, Minneapolis, MN 8

July 30 Best of Midstates Workshop, Milwaukee, WI 8

Aug. 31 Final deadline for 10th edition PA-1A and B **
examinations

Sept. 16-17 LA Benefits Conference, Universal City, CA 15

Oct. 15 Early registration deadline for ASPA’s fall exams

Oct. 24-27 1999 ASPA Annual Conference, Washington, DC 20

Oct.- Nov. EA-2 classes † (Washington, D.C.,CA, Chicago, IL, and 20
a west coast location to be announced)

Nov. 1 Late registration deadline for ASPA’s fall exams

Nov. 6-7 ASPA Weekend Courses, Denver, CO 15
C-2(DB), C-2(DC), C-3, and C-4

Dec. 1 C-1, C-3, C-4, and A-4 examinations *

Dec. 2 C-2(DC) examination *

Dec. 3 C-2(DB) examination *

San Francisco to HostSan Francisco to HostSan Francisco to HostSan Francisco to HostSan Francisco to Host
DB WDB WDB WDB WDB Workshoporkshoporkshoporkshoporkshop

On July 10, immediately prior
to the new 1999 ASPA Summer
Conference, a one-day workshop
on defined benefit plan design will
be held at The Fairmont Hotel on
Nob Hill in San Francisco, Califor-
nia.  This intermediate level work-
shop provides an interactive forum
for participants to learn and share
information.

Joan A. Gucciardi, MSPA, CPC,
President, Gucciardi Benefit Re-
sources, Inc., Wauwatosa, Wisconsin
and Norman Levinrad, FSPA, CPC,
President, Summit Benefits & Actu-
arial Services, Inc., Eugene, Oregon,
will provide hands-on instruction on
ways defined benefit plans can work
for you and your clients and how to
effectively market them.

The workshop is designed for
retirement and benefit plan profes-
sionals with two or more years of
experience and will offer seven ASPA
continuing education credit hours
and up to seven hours of core credit
for enrolled actuaries.

The early registration deadline
is June 21.  Registration fees until
June 21 are $250 for members and
$320 for non-members.

For more information and a bro-
chure, please call ASPA at (703) 516-
9300, e-mail meetings@aspa.org, or
access our web site at www.aspa.org.



32 ■■■■■ THE PENSION ACTUARY ■■■■■    MAY-JUNE 1999

PIX DIGEST

Deduction

of Required

Contributions

to Sole Proprietor

DB Plan
[Thread #74606]

This thread discusses the IRS
response to Question and Answer
#13 from the 1999 Enrolled Actu-
aries meeting.  The following ques-
tion was posted:

“A contribution is made to
satisfy the minimum funding
requirement.  Due to net busi-
ness losses, the contribution
cannot be deducted because
of 404(a)(8)(C), which says
contributions fail to satisfy the
162 and 212 requirement if
they exceed earned income.

Can the deductions be carried
over to future years?  Can they
be deducted up to the earned
income limit in each succeed-
ing year as contributions re-
quired to meet the minimum
funding requirement of a prior
plan year, or would a ten-year
amortization rule be used?”

The response given by the IRS
was, “The statute does not appear
to accommodate a carryover of the
404(a)(8)(C) limit to later tax years.
Section 4972(c)(4) exempts such
amounts from the 10% excise tax on
nondeductible contributions.”

The PIX user who participated
in this thread discussed this topic at
length.  Several users were ada-
mant that the deduction for such a

year is lost entirely.  The possibil-
ity of amortizing the deduction
over 10 years was quickly ruled
out.  Regulation section 1.404(a)-
6(b) provides for a 10 year amorti-
zation where a contribution is not
fully deductible in the final year of
the plan, but it applies specifically
to terminating plans.

Another PIX user pointed out
that the future contribution calcula-
tions for the plan would use lower
assets for 404 than for 412, and
would therefore develop a higher 404
cost.  However, the higher 404 limit
in future years does not by itself per-
mit the carryover of a contribution
made in a prior year.  IRC 404 gen-
erally permits a contribution to be
deducted in the year contributed.
Section 404(a)(6) deems a contribu-
tion made within the time for filing
the tax return to be made on the last
day of the year.  Of course, in the
following plan years, the contribution
was made in a prior plan year, so does
not meet the deductibility require-
ment of being made in the later years.

One user suggested that the plan
sponsor intentionally incur a funding
deficiency to move the contribution
to the next plan year, as contributions
required for Section 412 are gen-
erally deductible.  However, the de-
ductibility is still in doubt due to
1.404(a)-14(e)(1) which permits

the deductibility of a contribution
in a later year if the sole reason it
was not deductible in a prior year
was because the contribution was
not made by the return filing dead-
line.  Yet another user suggested
that this technique might still work
due to 1.412(b)-1(b)(ii) which pro-
vides that the charge to the Fund-
ing Standard Account for a
deficiency is the first day of the
following plan year.  This implies
that it should be deductible in the
next plan year because it is a cur-
rent charge to the FSA and is there-
fore a required 412 contribution for
that year in its own right.

The issue remains, and practitio-
ners should be advising clients and
their tax advisors of these deductibil-
ity issues.  To read the entire thread,
download the file soledb2.fsg.

Record Retention - Again

[Thread #73108]
Usually a plan administration

firm asks the question, “How far back
do we have to keep records?”  This
thread started with a question from a
user regarding a plan participant ask-
ing for copies of all his profit shar-
ing statements, back to his entry date
in 1970.

Several users immediately said
that no more than the current year
statement is required, however,
other users took issue with this.
Section 209(a) of ERISA was cited,
requiring sufficient plan records to
determine benefits.  A number of par-
ticipants discussed what the possible
ramifications would be in court
should a participant make such a re-
quest and the plan not be able to fully
comply.  Further discussion revolved
around the participants’ responsibili-
ties to timely question a statement.

While there is no specific guid-
ance to resolve this question, this
thread is a valuable one for practi-
tioners, as we all struggle with the

Continued on page 30


